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TOWN COUNCIL 

TOWN HALL COUNCIL CHAMBERS 

TUESDAY, NOVEMBER 12, 2024 AT 6:30 PM 
 

 

AGENDA 

 

CALL TO ORDER 

Pledge Allegiance to the Flag (DP) 

Moment of Silence 

 

ADOPTION OF AGENDA 

 

APPROVAL OF THE MINUTES 

1. Approval of the Minutes of the October 8, 2024 Town Council Meeting and the October 28, 2024 Work Session. 

 

AWARDS AND RECOGNITION - none 

 

BOARD UPDATES 

2. COG Update (Amelia Stinson-Wesley) 

 

CONSENT AGENDA 

3. Resolution 2024-19 for Surplus Items 

4. Closed Session Minutes of September 23, 2024 (Sealed) 

 

PUBLIC COMMENT 

 

PUBLIC HEARING 

5. Cone Mill  

 

OLD BUSINESS - none 

 

NEW BUSINESS 

6. GMP (Guaranteed Maximum Price) for Fire Department (Ryan Spitzer) - ACTION ITEM 

7. Final Findings Resolution (Chris Tucker) - ACTION ITEM 

8. Cone Mill PSA (Ryan Spitzer) - ACTION ITEM 
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MANAGER'S REPORT 

 

MONTHLY STAFF REPORTS 

9. Public Works 

Parks & Rec 

HR 

PD 

PCS 

Planning & Zoning 

 

 

CALENDARS FOR COUNCIL 

10. December 

 

CLOSED SESSION - none 

 

ADJOURN 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

If you require any type of reasonable accommodation as a result of physical, sensory, or mental disability in order to participate in this meeting, 
please contact Lisa Snyder, Clerk of Council, at 704-889-2291 or lsnyder@pinevillenc.gov. Three days’ notice is required. 
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TOWN COUNCIL REGULAR MEETING 

TOWN HALL COUNCIL CHAMBERS 

TUESDAY, OCTOBER 8, 2024, AT 6:30 PM 
 

MINUTES 

 

CALL TO ORDER 

Mayor David Phillips called the meeting to order @ 6:30 pm.  

 
Mayor:  David Phillips 
Mayor Pro Tem Ed Samaha 
Council Members: Amelia Stinson-Wesley, Chris McDonough, Danielle Moore 
Town Manager:  Ryan Spitzer 
Town Clerk:  Lisa Snyder 
Town Attorney: Janelle Lyons  

 

PLEDGE ALLEGIANCE TO THE FLAG 

Council Member Chris McDonough led everyone in the Pledge of Allegiance.  

 

MOMENT OF SILENCE 

Mayor David Phillips asked for a moment of silence and asked everyone to remember the residents in Western North 
Carolina, the first responders, and residents in the State of Florida in their prayers as they could be facing danger in the next 
day or two, as well.  

 
ADOPTION OF AGENDA 

 
Council Member Stinson-Wesley made a motion to accept the agenda as presented and a second was made by Council 
Member McDonough. All ayes. (Approved 4-0). 

 
APPROVAL OF MINUTES 

 
The Minutes of the Town Council meeting on September 10, 2024, and the September 23, 2024, Work Session were 
submitted for approval. Council Member Moore moved to approve the minutes as presented with a second made by Mayor 
Pro Tem Samaha. All Ayes. (Approved 4-0) 
 

AWARDS AND RECOGNITION 
 

There were no awards or recognition at this meeting. 
 

BOARD REPORT 
 
There were no Board Reports at this meeting. 
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CONSENT AGENDA 
 

The Consent Agenda consisted of seven items for approval: Proclamations for Public Power Week, Domestic Abuse 
Awareness, Fire Prevention Week, and Pineville Elementary Teacher Appreciation Day; Resolution 2024-17 for Surplus Items 
of Police Department vehicles, Closed Session Minutes for the September 10, 2024, meeting (sealed), and Agreement with 
NCLM for a Liability Waiver. Town Manager added that wood from the Cone Mill was also added to the Surplus items, as it 
has to be approved by Council before giving it away. Council Member McDonough moved to approve the Consent Agenda 
with a second made by Council Member Moore. (Approved 4–0) 
 

PUBLIC COMMENT 

Laura Stout, Pineville resident. Mrs. Stout shared her thoughts on the Cone Mill development, which will change the town, 
create more traffic, more people, and noted that the school is already bursting at the seams. She asked that Council do what 
is best for the community and for those who have lived here for many generations.  

 

PUBLIC HEARING  

 

Subdivision and Rezoning of Grower’s Outlet public hearing. Mayor Phillips opened the Public Hearing. Planning Director 
Travis Morgan recommended adjusting the boundary between DC and B-3 to match the pending subdivision for the Fire 
Department and mark the zoning line between the Fire Department and College Street area. This was previously approved as 
part of the additional parking lot area discussed within that development. The additional parking lot area will function as part of 
the Downtown area and it is recommended to have the whole development area zoned the same for good housekeeping. The 
rezoning of this parcel and zoning line adjustment will not affect prior zoning entitlements on either property. There were no 
comments from the public. Council Member Stinson-Wesley moved to close the Public hearing followed by a second made by 
Mayor Pro Tem Samaha. All ayes. 

 

Debt Issuances for the Fire Station public hearing.  Mayor Phillips opened the Public Hearing. Finance Director Chris 
Tucker cited 160A-20(g) which requires that a public hearing be held when entering into an installment purchase contract 
(loan) that involves real property. The Town desires to issue debt of $16.5 million to fund the new Fire Station on the former 
Grower’s Outlet property. Stewart, Cooper & Newell representatives gave a presentation outlining the features of the new Fire 
Department. Town Manager Spitzer added that he is working with the County to make this an EOC (Emergency Operations 
Center). There were no public comments. Council Member Stinson-Wesley moved to close the Public hearing followed by a 
second made by Mayor Pro Tem Samaha. All ayes. 

 
Approval of the Townhomes in B-3 District Conditionally. Mayor Phillips opened the Public Hearing. Planning Director 
Travis Morgan stated that South Oak Partners are requesting a text amendment to the Pineville Zoning Ordinance to allow 
townhomes in the B-3 zoning district. The proposal is to conditionally allow townhomes in that district. Staff supports 
responsible and attractive mixed-use development along our primary roadway corridors. This is to enhance walkability, reduce 
automobile reliance, and preserve existing neighborhoods. This is the text amendment to the ordinance. The Planning Board 
recently met and recommended this. Mr. Morgan said that Council can ask to change the ordinance at any time in the future.  
There were no public comments. Mayor Pro Tem Samaha moved to close the Public Hearing followed by a second from 
Council Member Stinson-Wesley. All ayes. 

 

OLD BUSINESS 

Garland Green provided Council with an information sheet entitled, New Charlotte Regional Transportation Initiative, and 
discussed the proposed penny sales tax legislation. 
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NEW BUSINESS 
Budget Amendment for Electric Rates. Finance Director Chris Tucker stated that David Lucore sent him a minor correction 
that was needed to our posted Electric Fee Schedule #13. Our posted fee schedule has differing basic facilities charges for 
summer and non-summer. Staff recommends amending that rate schedule to reflect a $20 basic facilities charge for both 
seasons. Council Member Stinson-Wesley moved to approve the Budget Amendment for Electric Rates followed by a second 
made by Council Member Moore. All ayes. (Approved 4-0) 
 
Debt Issuance of Fire Station. Finance Director Tucker recommended acceptance of Webster’s bank proposal and 
Financing Resolution. We have discussed this over several work sessions. This Resolution will put into record many of the 
things we have discussed. It also does recommend engaging with Webster Bank’s 20-year loan. Mayor Pro Tem Samaha 
moved to accept the Debt Issuance for the Fire Department followed by Council Member McDonough providing a second. All 
ayes. (Approved 4-0) 

Approval of Townhomes in B-3 District Conditionally. Planning Director Travis Morgan recommended approval of the 
Townhomes in the B-3 District Conditionally. Council Member Moore moved to approve the Townhomes in the B-3 District 
Conditionally with a second provided by Mayor Pro Tem Samaha. All ayes. (Approved 4-0) 

Subdivision and Rezoning of Grower’s Outlet. Planning Director Morgan recommended adjusting the boundary between 
DC and B-3 to match the pending subdivision for the Fire Department and mark the zoning line between the Fire Department 
and College Street area. This is basically a clean-up for good housekeeping. Mayor Pro Tem Samaha moved to approve the 
Subdivision and Rezoning of Grower’s Outlet with a second provided by Council Member Moore. All ayes. (Approved 4-0) 
 
Approval of the PSA for the Cone Mill property. Town Manager Ryan Spitzer stated that this was not an action item but 
rather an informational item only. The approval of the PSA gives Council 45 days to have the public hearing from the date that 
he signs the PSA. It sets the timeline for the process to begin and look at the site plan. It does not bound Council to any plans. 
In November, there will be a formal presentation on the site plan and Council can add anything they want to the residential 
and commercial sides, including parking arrangements and the smokestack. Mayor Phillips reiterated that this was not an 
action item. 
 
Finance Policies. Finance Director Tucker reviewed our financial policies manual with Council and as part of the outcome 
with their meeting with Davenport Financial Advisors, they were asked to review and update our financial policies as it relates 
to debt. It is proposed to reduce the fund balance policy from 40% to a range of 24% to 32%. These policies will affect and 
shape how we position the Town financially, while clearly defining certain roles and expectations in Finance. This is reviewed 
annually through the audit report. We have discussed several of these in our previous work sessions. Our target is 32% but he 
is comfortable with 24%. Nothing has changed from our prior discussions. Council Member Stinson-Wesley moved to approve 
the Finance policy guidelines as presented with a second made by Mayor Pro Tem Samaha. All ayes. (Approved 4-0) 

Easement Agreement for Transmission Lines. Town Manager Spitzer stated that the Town needed an easement from 
McCullough for the transmission line for the new substation. Council needed to determine if they are fine with paying $10 for 
the easement. We are waiting to hear back from DRB. He thanked the McCullough HOA. Mayor Pro Tem Samaha moved to 
approve the Easement Agreement with a second made by Council Member Stinson-Wesley. All ayes. (Approved 4-0) 

2025 Town Holidays Schedule. Town Manager Spitzer asked Council to approve the proposed 2025 Holiday Schedule for 
the Town employees. We usually do this now so people can plan their vacation times around the holidays. Council Member 
Moore requested adding Juneteenth to the Schedule. Human Resources Director, Linda Gaddy, added that this mirrors the 
State holidays. Council Member Moore moved to accept the 2025 Holiday Schedule and add Juneteenth to the list of holidays, 
followed by Council Member Stinson-Wesley providing a second. All ayes. (Approved 4-0) 

 

MANAGER’S REPORT 

Town Manager Spitzer updated Council on the McCullough Greenway and said that the asphalt will be laid down on January 
10, 2025, with the opening to the public scheduled on January 30, 2025. They are staying on track.  
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The company that we had put in the fountain vault did not seal all of the pipes correctly. Their insurance company is taking 
care of this, however, over the next few weeks, you will see work being done including finalizing the pump, followed by 
concrete being poured. It will be three to four weeks until the electronics are installed and it is up and running. We are looking 
at final completion of mid-Winter. 

With regard to the pedestrian Hawk beacon, we are currently signing agreements with the NCDOT to start that project and 
start the placement of poles. This project should get started in the Spring. We are putting the streetlights up on Johnston Road 
so that phase is almost done. Phase II will get underway right after that. We will put up new traffic pattern signs and put on our 
social media and alert the Downtown businesses. 

Mr. Spitzer introduced our Town Attorney, Janelle Lyons, and advised that she will be attending all future Town Council 
meetings. 

ADJOURNMENT 

 
Council Member Stinson-Wesley made a motion to adjourn followed by a second made by Council Member Moore. 
All ayes. The meeting was adjourned at 8:15 pm. 

  

 

 

 

 

 

 

 

 David Phillips, Mayor 

ATTEST:   

 Lisa Snyder, Town Clerk  
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WORK SESSION MINUTES 
MONDAY, OCTOBER 28, 2024 @ 6:00 PM 

TOWN HALL COUNCIL CHAMBERS 
 
The Town Council of the Town of Pineville, NC, met in a Work Session on Monday, October 28, 2024 @ 6:00 p.m.  

  

ATTENDANCE       
                                                                 
Mayor:  David Phillips 
Council Members:  Amelia Stinson-Wesley, Chris McDonough, Danielle Moore 
Town Manager:  Ryan Spitzer 
Town Clerk:  Lisa Snyder 
Finance Director: Chris Tucker 
Planning Director:  Travis Morgan 
Absent: Mayor Pro-Tem:  Ed Samaha 
 
 
CALL TO ORDER. 
 
Mayor David Phillips called the meeting to order at 6:00 p.m.  
 
DISCUSSION ITEMS: 
 
Pineville Neighbor’s Place, Staci McBride. Staci McBride provided an overview to Council on what they have 
accomplished the past few months. Their annual Potato Drop was held earlier this month and they successfully 
distributed about 40,000 lbs. of potatoes. She gave a special thanks to the Town for coming out to sweep the mall 
parking lot after they were finished. On October 15th, one of our apartment communities had a fire and 10 families 
were displaced.  They are working with the families to support them through this transitionary time.  They appreciate 
the generous grant that helps provide financial assistance to our neighbors in Pineville. Without that, there are dozens 
of households that would no longer be in stable housing.  They provided nearly 7,500 lbs. of food to about 800 people 
through September.  We expect to provide holiday meals to about 100 families this year in partnership with Elevation 
Church.  As always, they appreciate the Town’s continued support of Pineville Neighbor’s Place and all our neighbors. 
 
W K Dickson Development. Planning Director Travis Morgan said that this is the second workshop with new plan 
updates from the applicant. It is a conditional rezoning request to rezone the property from R-44 to RMX (CD) to allow 
for 75 townhomes along the Dorman Road frontage. The property is located on the west side of Dorman Road. The 
applicant, Blue Heel, added that the NCDOT was concerned with adding a 100-foot of left-turn lane coming north at 
the section at the frontage. He also discussed possible amenities but noted that it is somewhat premature not knowing 
the buyer profile yet. He recently met with the adjacent HOA board and they liked his proposal. Mr. Morgan approves 
the parking and added that it meets the ordinance and there is a decent amount of open space. He also added that 
their brand-proposed name of the development will be Towne Living at Pineville. 
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Pineville Church of the Nazarene.  Planning Director, Travis Morgan, said that the applicant requests consideration 
for a conditional zoning plan to reduce the parking requirements related to an expansion project. The ordinance allows 
for up to 50% of parking to be located off site with a shared parking agreement. Staff recommends rounding up the 
total square footage on the conditional plan to cover small future additions or contingencies. The primary concern is 
possible overflow on-street parking and loading along Park Cedar Drive. 
 
Finance Report and Debt Issuance. Finance Director, Chris Tucker, shared that the most significant revenue in the 
General Fund hits after the first quarter of the fiscal year. Sales tax and franchise taxes received in the first quarter 
accrue back to the prior year. Expenditures are on an acceptable pace once the upfront radio replacement 
expenditures are extracted out. At our November council meeting, he will distribute the final findings. We had a 
positive year in all funds. 
 
Cone Mill PSA. Town Manager Spitzer reviewed the PSA with Council and reminded them that they can ask for 
things above and beyond what has been presented prior to the public hearing scheduled in November. Council agreed 
that a traffic study is needed. Council Member Stinson-Wesley asked if they could consider workforce housing. Mr. 
Spitzer replied that Jon Visconti will have to address that question. He further noted that the Johnston Road 
realignment and the Lowry turn lane will help improve the traffic study. 
 
Council Member Stinson-Wesley moved to adjourn the meeting followed by a second made by Council Member 
Moore. All ayes. The Mayor adjourned the meeting at 7:33 pm.  
 
 
 
 
                                                                                               ___________________________________________ 
                                                                                                          David Phillips, Mayor 
ATTEST: 
 
 
 
_______________________________ 
Lisa Snyder, Town Clerk 



 

 
 

 

 

RESOLUTION NO. 2024-19 

 

RESOLUTION OF THE TOWN OF PINEVILLE, NORTH 

CAROLINA DECLARING SURPLUS ITEMS FOR SALE VIA 

ELECTRONIC AUCTION AND/OR DISPOSAL VIA 

DONATION OR RECYCLE  

 
WHEREAS, G.S 160A-265 authorizes the Town Council to dispose of surplus property and G.S.160A-270 (c) 

authorizes the sale of surplus property by means of electronic auction; and 

 

WHEREAS, the Town Manager, along with Department Heads, have declared surplus and unusable personal property 

as listed in “Exhibit A”;  

 

NOW, THEREFORE BE IT RESOLVED, that the Mayor and Town Council hereby authorize the Town Manager 

to dispose of some of the listed items by utilizing the on-line internet auction services of Public Surplus and/or Gov 

Deals and the Town Clerk to dispose of other surplus items via donation or recycling of such items.  The Town Manager 

and Town Clerk shall have the right to add or delete from the properties listed and any items not sold may be disposed 

of by any others means available, including sale at public auction, donation to non-profit organization, or destruction, 

whichever is deemed to be in the best interest of the Town.  

 

Adopted this 12th day of November 2024. 

 

 

 

ATTEST:                                                           

 

                                                                                           _________________________________ 

SEAL:                                                                                            David Phillips, Mayor 

 

 

 

_______________________________________       

Lisa Snyder, Town Clerk                                        

 

 

 

 

 

 

 



 

 

 

EXHIBIT “A” 

 

Surplus Property for Auction, Donation, Recycling, Destruction, Sale 

 

Surplus Items  

 

 

                         

 

Dept. Item/Desc/VIN# Make/Model Misc. How 

Disposed 

Eff. Date Miles 

PUBLIC 

WORKS 

Salt spreader Meyers 

#0519-9614 

#63902 Online 

Auction 

11/12/24  

PARKS 

& REC 

2018 Polaris Ranger 

VIN#3NSRME578JE223375 

R18ME57RV 

 

 Online 

Auction 

11/12/24 16566 

       

       

       

 

 

 

 



                     TOWN COUNCIL AGENDA ITEM 

________________________________________________________ 

MEETING DATE:   

 
Agenda Title/Category: 
 

Fire Department GMP 

Staff Contact/Presenter: 
 

Ryan Spitzer 

Meets Strategic Initiative or 
Approved Plan: 
 

 Yes No If yes, 
list: 

New Fire Station 

x  

Background: 
 
 
 
 

The Town contracted with Edifice as the general 
contractor for the project. As part of their work 
they get pricing for the project and generate a 
Guaranteed Maximum Price (GMP). 

Discussion: 
 
 
 
 

The GMP is currently under what has been 
presented to Council previously as the cost to 
construct the station. The remaining $1.5M will 
be used for signal work and furniture, fixtures, 
and equipment. 

Fiscal impact: 
 
 

$16M 

Attachments: 
 
 
 
 

GMP Documentation 

Recommended Motion to be made 
by Council: 
 
 

Approve the contract with Edifice for 
a GMP of $14,467,644. 

 



 

Pineville Fire Station # 1  

311 North Polk Street 

Pineville, NC 28134 

 

 

GMP Amendment 001 

Construction Services  

November 7th , 2024 
 

 

4111 South Boulevard 

Charlotte, NC 28209 

www.edificeinc.com 



Pineville Fire Station # 1  
 

GMP Amendment 001 - Table of Contents 
 

• Exhibit A - AIA Document A133 – 2019 – Guaranteed Maximum Price Amendment  

• Exhibit B – AIA Document A133 – Insurance and Bonds 

• Exhibit C – GMP Worksheet 

• Exhibit D – Project Clarifications 

• Exhibit E – Contract Document Logs 

• Exhibit F – Abnormal Weather Days 

• Certificate of Insurance 

• Payment & Performance Bonds 

 

(will be sent after execution of the amendment)

(will be sent after execution of the amendment)



   Document A133® – 2019 Exhibit A
Guaranteed Maximum Price Amendment
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AIA Document A133 – 2019 Exhibit A. Copyright © 1991, 2003, 2009, and 2019. All rights reserved. “The American Institute of Architects,” “American Institute of 
Architects,” “AIA,” the AIA Logo, and “AIA Contract Documents” are trademarks of The American Institute of Architects. This document was produced at 10:37:17 
ET on 11/07/2024 under Order No.2114517073 which expires on 03/13/2025, is not for resale, is licensed for one-time use only, and may only be used in 
accordance with the AIA Contract Documents® Terms of Service. To report copyright violations, e-mail docinfo@aiacontracts.com.
User Notes: (2050439471)

1

ADDITIONS AND DELETIONS: 
The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to the 
standard form text is available from 
the author and should be reviewed. A 
vertical line in the left margin of this 
document indicates where the author 
has added necessary information 
and where the author has added to or 
deleted from the original AIA text.

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification.

AIA Document A201™–2017, 
General Conditions of the Contract 
for Construction, is adopted in this 
document by reference. Do not use 
with other general conditions unless 
this document is modified.

This Amendment dated the 7th day of November in the year 2024, is incorporated into the 
accompanying AIA Document A133™–2019, Standard Form of Agreement Between 
Owner and Construction Manager as Constructor where the basis of payment is the Cost of 
the Work Plus a Fee with a Guaranteed Maximum Price dated the 18th day of August in 
the year 2022 (the "Agreement")
(In words, indicate day, month, and year.)

for the following PROJECT:
(Name and address or location)

Pineville Fire Station One
Originally located at 118 College Street
Pineville, North Carolina 28134  
Now the project is located at:
 311 North Polk Street
Pineville, NC 28134

THE OWNER:
(Name, legal status, and address)

Town of Pineville
505 Main Street
Pineville, NC 28134

THE CONSTRUCTION MANAGER:
(Name, legal status, and address)

Edifice, LLC  
4111 South Boulevard
Charlotte, North Carolina 28209

TABLE OF ARTICLES

A.1 GUARANTEED MAXIMUM PRICE

A.2 DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED

A.4 CONSTRUCTION MANAGER’S CONSULTANTS, CONTRACTORS, DESIGN 
PROFESSIONALS, AND SUPPLIERS

ARTICLE A.1   GUARANTEED MAXIMUM PRICE
§ A.1.1 Guaranteed Maximum Price
Pursuant to Section 3.2.6 of the Agreement, the Owner and Construction Manager hereby 
amend the Agreement to establish a Guaranteed Maximum Price. As agreed by the Owner 
and Construction Manager, the Guaranteed Maximum Price is an amount that the Contract 
Sum shall not exceed. The Contract Sum consists of the Construction Manager’s Fee plus 
the Cost of the Work, as that term is defined in Article 6 of the Agreement.
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accordance with the AIA Contract Documents® Terms of Service. To report copyright violations, e-mail docinfo@aiacontracts.com.
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§ A.1.1.1 The Contract Sum is guaranteed by the Construction Manager not to exceed Fourteen Million, Five Hundred 
Sixty-Five, Seven Hundred Eighty-Four and Zero Cents ($ 14,565,784.00 ), subject to additions and deductions by 
Change Order as provided in the Contract Documents.
Original Contract Value for Preconstruction Services $98,140.00

Addition of Construction Services - GMPA 001        $14,467,644.00

New Contract Value & Guaranteed Maximum Price      $14,565,784.00

§ A.1.1.2 Itemized Statement of the Guaranteed Maximum Price. Provided below is an itemized statement of the 
Guaranteed Maximum Price organized by trade categories, including allowances; the Construction Manager’s 
contingency; alternates; the Construction Manager’s Fee; and other items that comprise the Guaranteed Maximum Price 
as defined in Section 3.2.1 of the Agreement.
(Provide itemized statement below or reference an attachment.)

See GMP Worksheet Exhibit C  

§ A.1.1.3 The Construction Manager’s Fee is set forth in Section 6.1.2 of the Agreement.

§ A.1.1.4 The method of adjustment of the Construction Manager’s Fee for changes in the Work is set forth in Section 
6.1.3 of the Agreement.

§ A.1.1.5 Alternates
§ A.1.1.5.1 Alternates, if any, included in the Guaranteed Maximum Price:

Item Price
 Alt G1- Removal of Full-Time Composite Cleanup
 Alt C1- HD Concrete in lieu of LD Asphalt at Visitor Parking 
 Alt C2 -HD Concrete in lieu of LD Asphalt at Staff Parking (Rear) 
 Alt C3 -400’ of 8" fire water + new hydrant- Accepted
 Alt C4 -450’ of 3" domestic water

$(84,675.00)
$11,573.00
$57,316.00
$80,040.00
$25,019.00

§ A.1.1.5.2 Subject to the conditions noted below, the following alternates may be accepted by the Owner following 
execution of this Exhibit A. Upon acceptance, the Owner shall issue a Modification to the Agreement.
(Insert below each alternate and the conditions that must be met for the Owner to accept the alternate.)

Item Price Conditions for Acceptance
To be determined 

§ A.1.1.6 Unit prices, if any:
(Identify the item and state the unit price and quantity limitations, if any, to which the unit price will be applicable.)

Item Price
Site Trade Package Unit Prices
UP-1 Remove unsuitable soils and dispose of off site:
UP-2 Replacement of removed rock or unsuitable soils removal with offsite suitable soils in place:
UP-3 Replacement of removed rock or unsuitable soil removal with aggregate base course in place:
UP-4 Replacement of removed rock or unsuitable soil removal with No. 57 washed stone in place:
UP-5 Biaxial Geo-Grid in place:
UP-6 Woven Geo-Textile

$57.76 per CY
$45.20 per CY
$85.07 per CY
$98.73 per CY
$6.16 per CY
$8.39 per CY
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ARTICLE A.2   DATE OF COMMENCEMENT AND SUBSTANTIAL COMPLETION
§ A.2.1 The date of commencement of the Work shall be:
(Check one of the following boxes.)

[    ] The date of execution of this Amendment.

[  X ] Established as follows:
(Insert a date or a means to determine the date of commencement of the Work.)

Fourteen (14) days after the latter of the following:  
1. Date of the Fully Executed Agreement
2. Receipt of all applicable Permits
3. Evidence of Financing from Owner
4. At such time that the longest known lead time will not cause a delay in the critical path of 

activities
5. Notice to Proceed from the Owner or Architect 

If a date of commencement of the Work is not selected, then the date of commencement shall be the date of execution of 
this Amendment.

§ A.2.2 Unless otherwise provided, the Contract Time is the period of time, including authorized adjustments, allotted in 
the Contract Documents for Substantial Completion of the Work. The Contract Time shall be measured from the date of 
commencement of the Work.

§ A.2.3 Substantial Completion
§ A.2.3.1 Subject to adjustments of the Contract Time as provided in the Contract Documents, the Construction Manager 
shall achieve Substantial Completion of the entire Work:
(Check one of the following boxes and complete the necessary information.)

[  X ] Not later than Four Hundred and Fifty-Five Days ( 455 ) calendar days from the date of 
commencement of the Work. A date will be set after all items in A.2.1 have been fully executed and received.

[    ] By the following date:   

§ A.2.3.2 Subject to adjustments of the Contract Time as provided in the Contract Documents, if portions of the Work are 
to be completed prior to Substantial Completion of the entire Work, the Construction Manager shall achieve Substantial 
Completion of such portions by the following dates:

Portion of Work Substantial Completion Date
  

§ A.2.3.3 If the Construction Manager fails to achieve Substantial Completion as provided in this Section A.2.3, liquidated 
damages, if any, shall be assessed as set forth in Section 6.1.6 of the Agreement.

ARTICLE A.3   INFORMATION UPON WHICH AMENDMENT IS BASED
§ A.3.1 The Guaranteed Maximum Price and Contract Time set forth in this Amendment are based on the Contract 
Documents and the following:

§ A.3.1.1 The following Supplementary and other Conditions of the Contract:

Document Title Date Pages
Not Applicable

§ A.3.1.2 The following Specifications:
(Either list the Specifications here or refer to an exhibit attached to this Amendment.)

See Attached Exhibit E – Contract Document Logs
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Section Title Date Pages
  

§ A.3.1.3 The following Drawings:
(Either list the Drawings here or refer to an exhibit attached to this Amendment.)

See Attached Exhibit E – Contract Document Logs

Number Title Date
  

§ A.3.1.4 The Sustainability Plan, if any:
(If the Owner identified a Sustainable Objective in the Owner’s Criteria, identify the document or documents that 
comprise the Sustainability Plan by title, date and number of pages, and include other identifying information. The 
Sustainability Plan identifies and describes the Sustainable Objective; the targeted Sustainable Measures; 
implementation strategies selected to achieve the Sustainable Measures; the Owner’s and Construction Manager’s roles 
and responsibilities associated with achieving the Sustainable Measures; the specific details about design reviews, testing 
or metrics to verify achievement of each Sustainable Measure; and the Sustainability Documentation required for the 
Project, as those terms are defined in Exhibit C to the Agreement.)

(Table deleted)
Not Applicable. This is not a LEED, Green Globes, or other certified sustainability type project.

Other identifying information: 

§ A.3.1.5 Allowances, if any, included in the Guaranteed Maximum Price:
(Identify each allowance.)

Item Price
Site Unsuitable Allowance (per unit prices)
Signage Allowance (Code Required)
Permit Comment Changes (LS) Allowance
Utility Tap/Connection Fee Allowance 

$255,108.00
$5,000.00
$50,000.00
$105,122.00

§ A.3.1.6 Assumptions and clarifications, if any, upon which the Guaranteed Maximum Price is based:
(Identify each assumption and clarification.)

See Attached Exhibit D – Clarifications

§ A.3.1.7 The Guaranteed Maximum Price is based upon the following other documents and information:
(List any other documents or information here or refer to an exhibit attached to this Amendment.)

See the GMP Amendment documents and table of contents for other construction services contract items. Those 
items include the following:

Cover Page
Table of Contents

 Exhibit A - AIA Document A133 – 2019 – Guaranteed Maximum Price Amendment (this document)
 Exhibit B – AIA Document A133 – Insurance and Bonds
 Exhibit C – GMP Worksheet
 Exhibit D – Project Clarifications
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 Exhibit E – Contract Document Logs
 Exhibit F – Abnormal Weather Days
 Certificate of Insurance
 Payment & Performance Bonds

  

ARTICLE A.4   CONSTRUCTION MANAGER’S CONSULTANTS, CONTRACTORS, DESIGN PROFESSIONALS, AND 
SUPPLIERS
§ A.4.1 The Construction Manager shall retain the consultants, contractors, design professionals, and suppliers, identified 
below:
(List name, discipline, address, and other information.)

 Not Applicable 

This Amendment to the Agreement entered into as of the day and year first written above.

TOWN OF PINEVILLE EDIFICE, LLC

    
OWNER (Signature) CONSTRUCTION MANAGER (Signature)

Ryan Spitzer, Town Manager Michael A. Carlisto, Executive Vice President
(Printed name and title)

Date:

(Printed name and title)

Date:



Description GMP

01-001 Final Cleaning and Construction staking                                          33,175 

01-002 Survey and Layout                                            4,000 

31-001 Earthwork                                    2,317,682 

Site Unsuitable Allowance (per unit prices)                                       255,108 

32-001 Landscape Plantings                                          43,138 

32-002 Fencing                                          86,415 

32-003 Ground Improvement                                          72,200 

03-001 Cast-In-Place Concrete                                       429,500 

04-001 Masonry                                    1,447,000 

05-001 Steel                                    1,090,029 

06-001 Millwork                                       171,400 

07-001 Waterproofing, Air Barrier, & Sealant                                          83,075 

07-002 Roofing                                       282,890 

08-001 Doors Frames and Hardware (includes access doors)                                       222,050 

08-002 Glass                                       176,715 

08-003 Bi-Parting and Overhead Doors                                       438,605 

09-001 Drywall                                       536,000 

09-002 Acoustical Ceilings                                          56,558 

09-003 Flooring                                       142,300 

09-004 Hard Tile                                          91,359 

09-005 Paint                                          84,950 

10-001 Specialties/Corner Guards/FEC/Flag Poles/Fire Poles                                       182,562 

10-002 Lockers                                          42,500 

Signage Allowance (Code Required)                                            5,000 

12-001 Window Treatments                                          22,480 

14-001 Elevator                                       112,990 

21-001 Fire Suppression                                          99,750 

22-001 Plumbing                                       635,350 

23-001 HVAC                                       978,630 

26-001 Electrical                                    1,468,000 

Alt G1 Removal of Full-Time Composite Cleanup - Accepted                                        (84,675)

Alt C1 HD Concrete in lieu of LD Asphalt at Visitor Parking- Accepted                                          11,573 

Alt C2 HD Concrete in lieu of LD Asphalt at Staff Parking (Rear) - Accepted                                          57,316 

Alt C3 400' of 8" fire water + new hydrant- Accepted                                          80,040 

Alt C4 450' of 3" domestic water- Accepted                                          25,019 

Subtotal Direct Cost                                  11,700,684 

General Conditions                                       904,703 

Permit Comment Changes (LS) ALLOWANCE                                          50,000 

Contractors Contingency (3.00%)                                       378,162 

Technology Fee (0.25%)                                          32,847 

Utility Tap/Connection Fee Allowance                                       105,122 

Subcontractor Default Insurance (1.25%)                                       164,233 

General Liability Insurance (0.90%)                                       118,248 

Builders Risk Insurance (0.35%)                                          45,985 

Pollution Insurance (0.05%)                                            6,569 

Payment and Performance Bond                                       142,167 

Construction Fee                                       818,923 

Construction Total                                  14,467,644 

Exhibit C - GMP Worksheet

Pineville Fire Department

Pineville, NC
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ADDITIONS AND DELETIONS: 
The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to the 
standard form text is available from 
the author and should be reviewed. A 
vertical line in the left margin of this 
document indicates where the author 
has added necessary information 
and where the author has added to or 
deleted from the original AIA text.

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification.

This document is intended to be used 
in conjunction with AIA Document 
A201™–2017, General Conditions of 
the Contract for Construction. Article 
11 of A201™–2017 contains 
additional insurance provisions.

This Insurance and Bonds Exhibit is part of the Agreement, between the Owner and the 
Construction Manager, dated the 18th   day of August in the year 2022
(In words, indicate day, month and year.)

for the following PROJECT:
(Name and location or address)

Pineville Fire Station One
118 College Street
Pineville, North Carolina 28134

THE OWNER:
(Name, legal status, and address)

Town of Pineville  
200 Dover Street
Pineville, North Carolina 28134

THE CONSTRUCTION MANAGER:
(Name, legal status, and address)

Edifice, LLC  
4111 South Boulevard
Charlotte, North Carolina 28209

TABLE OF ARTICLES

B.1 GENERAL

B.2 OWNER’S INSURANCE

B.3 CONSTRUCTION MANAGER’S INSURANCE AND BONDS

B.4 SPECIAL TERMS AND CONDITIONS

ARTICLE B.1   GENERAL
The Owner and Construction Manager shall purchase and maintain insurance, and provide 
bonds, as set forth in this Exhibit. As used in this Exhibit, the term General Conditions 
refers to AIA Document A201™–2017, General Conditions of the Contract for 
Construction.

ARTICLE B.2   OWNER’S INSURANCE
§ B.2.1 General
Prior to commencement of the Work, the Owner shall secure the insurance, and provide 
evidence of the coverage, required under this Article B.2 and, upon the Construction 
Manager’s request, provide a copy of the property insurance policy or policies required by 
Section B.2.3. The copy of the policy or policies provided shall contain all applicable 
conditions, definitions, exclusions, and endorsements.
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§ B.2.2 Liability Insurance
The Owner shall be responsible for purchasing and maintaining the Owner’s usual general liability insurance.

§ B.2.3 Required Property Insurance
§ B.2.3.1 Unless this obligation is placed on the Construction Manager pursuant to Section B.3.3.2.1, the Owner shall 
purchase and maintain, from an insurance company or insurance companies lawfully authorized to issue insurance in 
the jurisdiction where the Project is located, property insurance written on a builder’s risk "all-risks" completed value 
or equivalent policy form and sufficient to cover the total value of the entire Project on a replacement cost basis. The 
Owner’s property insurance coverage shall be no less than the amount of the initial Contract Sum, plus the value of 
subsequent Modifications and labor performed and materials or equipment supplied by others. The property insurance 
shall be maintained until Substantial Completion and thereafter as provided in Section B.2.3.1.3, unless otherwise 
provided in the Contract Documents or otherwise agreed in writing by the parties to this Agreement. This insurance 
shall include the interests of the Owner, Construction Manager, Subcontractors, and Sub-subcontractors in the Project 
as insureds. This insurance shall include the interests of mortgagees as loss payees.

§ B.2.3.1.1 Causes of Loss. The insurance required by this Section B.2.3.1 shall provide coverage for direct physical 
loss or damage, and shall not exclude the risks of fire, explosion, theft, vandalism, malicious mischief, collapse, 
earthquake, flood, or windstorm. The insurance shall also provide coverage for ensuing loss or resulting damage from 
error, omission, or deficiency in construction methods, design, specifications, workmanship, or materials. Sub-limits, 
if any, are as follows:
(Indicate below the cause of loss and any applicable sub-limit.)

Cause of Loss Sub-Limit
  

§ B.2.3.1.2 Specific Required Coverages. The insurance required by this Section B.2.3.1 shall provide coverage for 
loss or damage to falsework and other temporary structures, and to building systems from testing and startup. The 
insurance shall also cover debris removal, including demolition occasioned by enforcement of any applicable legal 
requirements, and reasonable compensation for the Architect’s and Construction Manager’s services and expenses 
required as a result of such insured loss, including claim preparation expenses. Sub-limits, if any, are as follows:
(Indicate below type of coverage and any applicable sub-limit for specific required coverages.)

Coverage Sub-Limit
  

§ B.2.3.1.3 Unless the parties agree otherwise, upon Substantial Completion, the Owner shall continue the insurance 
required by Section B.2.3.1 or, if necessary, replace the insurance policy required under Section B.2.3.1 with property 
insurance written for the total value of the Project that shall remain in effect until expiration of the period for 
correction of the Work set forth in Section 12.2.2 of the General Conditions.

§ B.2.3.1.4 Deductibles and Self-Insured Retentions. If the insurance required by this Section B.2.3 is subject to 
deductibles or self-insured retentions, the Owner shall be responsible for all loss not covered because of such 
deductibles or retentions.

§ B.2.3.2 Occupancy or Use Prior to Substantial Completion. The Owner’s occupancy or use of any completed or 
partially completed portion of the Work prior to Substantial Completion shall not commence until the insurance 
company or companies providing the insurance under Section B.2.3.1 have consented in writing to the continuance of 
coverage. The Owner and the Construction Manager shall take no action with respect to partial occupancy or use that 
would cause cancellation, lapse, or reduction of insurance, unless they agree otherwise in writing.

§ B.2.3.3 Insurance for Existing Structures
If the Work involves remodeling an existing structure or constructing an addition to an existing structure, the Owner 
shall purchase and maintain, until the expiration of the period for correction of Work as set forth in Section 12.2.2 of 
the General Conditions, "all-risks" property insurance, on a replacement cost basis, protecting the existing structure 
against direct physical loss or damage from the causes of loss identified in Section B.2.3.1, notwithstanding the 
undertaking of the Work. The Owner shall be responsible for all co-insurance penalties.
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§ B.2.4 Optional Extended Property Insurance.
The Owner shall purchase and maintain the insurance selected and described below.
(Select the types of insurance the Owner is required to purchase and maintain by placing an X in the box(es) next to 
the description(s) of selected insurance. For each type of insurance selected, indicate applicable limits of coverage or 
other conditions in the fill point below the selected item.)

[    ] § B.2.4.1 Loss of Use, Business Interruption, and Delay in Completion Insurance, to reimburse the 
Owner for loss of use of the Owner’s property, or the inability to conduct normal operations due to a 
covered cause of loss.

  

[    ] § B.2.4.2 Ordinance or Law Insurance, for the reasonable and necessary costs to satisfy the minimum 
requirements of the enforcement of any law or ordinance regulating the demolition, construction, 
repair, replacement or use of the Project.

  

[    ] § B.2.4.3 Expediting Cost Insurance, for the reasonable and necessary costs for the temporary repair of 
damage to insured property, and to expedite the permanent repair or replacement of the damaged 
property.

  

[    ] § B.2.4.4 Extra Expense Insurance, to provide reimbursement of the reasonable and necessary excess 
costs incurred during the period of restoration or repair of the damaged property that are over and above 
the total costs that would normally have been incurred during the same period of time had no loss or 
damage occurred.

  

[    ] § B.2.4.5 Civil Authority Insurance, for losses or costs arising from an order of a civil authority 
prohibiting access to the Project, provided such order is the direct result of physical damage covered 
under the required property insurance.

  

[    ] § B.2.4.6 Ingress/Egress Insurance, for loss due to the necessary interruption of the insured’s business 
due to physical prevention of ingress to, or egress from, the Project as a direct result of physical 
damage.

  

[    ] § B.2.4.7 Soft Costs Insurance, to reimburse the Owner for costs due to the delay of completion of the 
Work, arising out of physical loss or damage covered by the required property insurance: including 
construction loan fees; leasing and marketing expenses; additional fees, including those of architects, 
engineers, consultants, attorneys and accountants, needed for the completion of the construction, 
repairs, or reconstruction; and carrying costs such as property taxes, building permits, additional 
interest on loans, realty taxes, and insurance premiums over and above normal expenses.

  

§ B.2.5 Other Optional Insurance.
The Owner shall purchase and maintain the insurance selected below.



Init.

/

AIA Document A133™ – 2019 Exhibit B. Copyright © 2019 by The American Institute of Architects. All rights reserved. The “American Institute of Architects,” “AIA,” 
the AIA Logo, and “AIA Contract Documents” are registered trademarks and may not be used without permission. This document was produced by AIA software at 
15:21:41 ET on 08/18/2022 under Order No.2114302116 which expires on 03/21/2023, is not for resale, is licensed for one-time use only, and may only be used in 
accordance with the AIA Contract Documents® Terms of Service. To report copyright violations, e-mail copyright@aia.org.
User Notes: (1345943917)

4

(Select the types of insurance the Owner is required to purchase and maintain by placing an X in the box(es) next to 
the description(s) of selected insurance.)

[    ] § B.2.5.1 Cyber Security Insurance for loss to the Owner due to data security and privacy breach, 
including costs of investigating a potential or actual breach of confidential or private information.
(Indicate applicable limits of coverage or other conditions in the fill point below.)

  

[    ] § B.2.5.2 Other Insurance
(List below any other insurance coverage to be provided by the Owner and any applicable limits.)

Coverage Limits
  

ARTICLE B.3   CONSTRUCTION MANAGER’S INSURANCE AND BONDS
§ B.3.1 General
§ B.3.1.1 Certificates of Insurance. The Construction Manager shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.3 at the following times: (1) prior to 
commencement of the Work; (2) upon renewal or replacement of each required policy of insurance; and (3) upon the 
Owner’s written request. An additional certificate evidencing continuation of commercial liability coverage, including 
coverage for completed operations, shall be submitted with the final Application for Payment and thereafter upon 
renewal or replacement of such coverage until the expiration of the periods required by Section B.3.2.1 and 
Section B.3.3.1. The certificates will show the Owner as an additional insured on the Construction Manager’s 
Commercial General Liability and excess or umbrella liability policy or policies.

§ B.3.1.2 Deductibles and Self-Insured Retentions. The Construction Manager shall disclose to the Owner any 
deductible or self- insured retentions applicable to any insurance required to be provided by the Construction 
Manager.

§ B.3.1.3 Additional Insured Obligations. To the fullest extent permitted by law, the Construction Manager shall cause 
the commercial general liability coverage to include (1) the Owner, the Architect, and the Architect’s consultants as 
additional insureds for claims caused in whole or in part by the Construction Manager’s negligent acts or omissions 
during the Construction Manager’s operations; and (2) the Owner as an additional insured for claims caused in whole 
or in part by the Construction Manager’s negligent acts or omissions for which loss occurs during completed 
operations. The additional insured coverage shall be primary and non-contributory to any of the Owner’s general 
liability insurance policies and shall apply to both ongoing and completed operations. To the extent commercially 
available, the additional insured coverage shall be no less than that provided by Insurance Services Office, Inc. (ISO) 
forms CG 20 10 07 04, CG 20 37 07 04, and, with respect to the Architect and the Architect’s consultants, CG 20 32 07 
04.

§ B.3.2 Construction Manager’s Required Insurance Coverage
§ B.3.2.1 The Construction Manager shall purchase and maintain the following types and limits of insurance from an 
insurance company or insurance companies lawfully authorized to issue insurance in the jurisdiction where the Project 
is located. The Construction Manager shall maintain the required insurance until the expiration of the period for 
correction of Work as set forth in Section 12.2.2 of the General Conditions, unless a different duration is stated below:
(If the Construction Manager is required to maintain insurance for a duration other than the expiration of the period 
for correction of Work, state the duration.)

  

§ B.3.2.2 Commercial General Liability
§ B.3.2.2.1 Commercial General Liability insurance for the Project written on an occurrence form with policy limits of 
not less than One Million Dollars and 00/00 ($ 1,000,000.00 ) each occurrence, Two Million Dollars and 00/00 ($ 
2,000,000.00 ) general aggregate, and Two Million Dollars and 00/00 ($ 2,000,000.00 ) aggregate for 
products-completed operations hazard, providing coverage for claims including
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.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, and 
death of any person;

.2 personal injury and advertising injury;

.3 damages because of physical damage to or destruction of tangible property, including the loss of use of 
such property;

.4 bodily injury or property damage arising out of completed operations; and

.5 the Construction Manager’s indemnity obligations under Section 3.18 of the General Conditions.

§ B.3.2.2.2 The Construction Manager’s Commercial General Liability policy under this Section B.3.2.2 shall not 
contain an exclusion or restriction of coverage for the following:

.1 Claims by one insured against another insured, if the exclusion or restriction is based solely on the fact 
that the claimant is an insured, and there would otherwise be coverage for the claim.

.2 Claims for property damage to the Construction Manager’s Work arising out of the products-completed 
operations hazard where the damaged Work or the Work out of which the damage arises was performed 
by a Subcontractor.

.3 Claims for bodily injury other than to employees of the insured.

.4 Claims for indemnity under Section 3.18 of the General Conditions arising out of injury to employees 
of the insured.

.5 Claims or loss excluded under a prior work endorsement or other similar exclusionary language.

.6 Claims or loss due to physical damage under a prior injury endorsement or similar exclusionary 
language.

.7 Claims related to residential, multi-family, or other habitational projects, if the Work is to be performed 
on such a project.

.8 Claims related to roofing, if the Work involves roofing.

.9 Claims related to earth subsidence or movement, where the Work involves such hazards.

.10 Claims related to explosion, collapse and underground hazards, where the Work involves such hazards.

§ B.3.2.3 Automobile Liability covering vehicles owned, and non-owned vehicles used, by the Construction Manager, 
with policy limits of not less than One Million Dollars and 00/100 ($ 1,000,000.00 ) per accident, for bodily injury, 
death of any person, and property damage arising out of the ownership, maintenance and use of those motor vehicles 
along with any other statutorily required automobile coverage.

§ B.3.2.4 The Construction Manager may achieve the required limits and coverage for Commercial General Liability 
and Automobile Liability through a combination of primary and excess or umbrella liability insurance, provided such 
primary and excess or umbrella insurance policies result in the same or greater coverage as the coverages required 
under Section B.3.2.2 and B.3.2.3, and in no event shall any excess or umbrella liability insurance provide narrower 
coverage than the primary policy. The excess policy shall not require the exhaustion of the underlying limits only 
through the actual payment by the underlying insurers.

§ B.3.2.5 Workers’ Compensation at statutory limits.

§ B.3.2.6 Employers’ Liability with policy limits not less than One Million Dollars and 00/100 ($ 1,000,000.00  ) 
each accident, One Million Dollars and 00/100 ($ 1,000,000.00 ) each employee, and One Million Dollars and 
00/100 ($ 1,000,000.00 ) policy limit.

§ B.3.2.7 Jones Act, and the Longshore & Harbor Workers’ Compensation Act, as required, if the Work involves 
hazards arising from work on or near navigable waterways, including vessels and docks 

§ B.3.2.8 Not Used

§ B.3.2.9 If the Work involves the transport, dissemination, use, or release of pollutants, the Construction Manager 
shall procure Pollution Liability insurance, with policy limits of not less than One Million Dollars and 00/100 ($ 
1,000,000.00 ) per claim and Two Million Dollars and 00/100 ($ 2,000,000.00 ) in the aggregate.
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§ B.3.2.10 Coverage under Sections B.3.2.8 and B.3.2.9 may be procured through a Combined Professional Liability 
and Pollution Liability insurance policy, with combined policy limits of not less than One Million Dollars and 
00/100 ($ 1,000,000.00 ) per claim and Two Million Dollars and 00/100 ($ 2,000,000.00 ) in the aggregate.

§ B.3.2.11 Not Used

§ B.3.2.12 Not Used

§ B.3.3 Construction Manager’s Other Insurance Coverage
§ B.3.3.1 Insurance selected and described in this Section B.3.3 shall be purchased from an insurance company or 
insurance companies lawfully authorized to issue insurance in the jurisdiction where the Project is located. The 
Construction Manager shall maintain the required insurance until the expiration of the period for correction of Work as 
set forth in Section 12.2.2 of the General Conditions, unless a different duration is stated below:
(If the Construction Manager is required to maintain any of the types of insurance selected below for a duration other 
than the expiration of the period for correction of Work, state the duration.)

  

§ B.3.3.2 The Construction Manager shall purchase and maintain the following types and limits of insurance in 
accordance with Section B.3.3.1.
(Select the types of insurance the Construction Manager is required to purchase and maintain by placing an X in the 
box(es) next to the description(s) of selected insurance. Where policy limits are provided, include the policy limit in 
the appropriate fill point.)

[  X  ] § B.3.3.2.1 Property insurance of the same type and scope satisfying the requirements identified in 
Section B.2.3, which, if selected in this Section B.3.3.2.1, relieves the Owner of the responsibility to 
purchase and maintain such insurance except insurance required by Section B.2.3.1.3 and 
Section B.2.3.3. The Construction Manager shall comply with all obligations of the Owner under 
Section B.2.3 except to the extent provided below. The Construction Manager shall disclose to the 
Owner the amount of any deductible, and the Owner shall be responsible for losses within the 
deductible. Upon request, the Construction Manager shall provide the Owner with a copy of the 
property insurance policy or policies required. The Owner shall adjust and settle the loss with the 
insurer and be the trustee of the proceeds of the property insurance in accordance with Article 11 of the 
General Conditions unless otherwise set forth below:
(Where the Construction Manager’s obligation to provide property insurance differs from the Owner’s 
obligations as described under Section B.2.3, indicate such differences in the space below. 
Additionally, if a party other than the Owner will be responsible for adjusting and settling a loss with 
the insurer and acting as the trustee of the proceeds of property insurance in accordance with Article 
11 of the General Conditions, indicate the responsible party below.)

Construction Manager will be responsible for adjusting and settling a loss with the insurer and 
acting as the trustee of the proceeds of property insurance in accordance with Article 2 of the 
General Conditions.

[    ] § B.3.3.2.2 Railroad Protective Liability Insurance, with policy limits of not less than    ($    ) per claim 
and    ($    ) in the aggregate, for Work within fifty (50) feet of railroad property.

[    ] § B.3.3.2.3 Asbestos Abatement Liability Insurance, with policy limits of not less than    ($    ) per claim 
and    ($    ) in the aggregate, for liability arising from the encapsulation, removal, handling, storage, 
transportation, and disposal of asbestos-containing materials.

[    ] § B.3.3.2.4 Insurance for physical damage to property while it is in storage and in transit to the 
construction site on an "all-risks" completed value form.

[    ] § B.3.3.2.5 Property insurance on an "all-risks" completed value form, covering property owned by the 
Construction Manager and used on the Project, including scaffolding and other equipment.
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[    ] § B.3.3.2.6 Other Insurance
(List below any other insurance coverage to be provided by the Construction Manager and any 
applicable limits.)

Coverage Limits
  

§ B.3.4 Performance Bond and Payment Bond
The Construction Manager shall provide surety bonds, from a company or companies lawfully authorized to issue 
surety bonds in the jurisdiction where the Project is located, as follows:
(Specify type and penal sum of bonds.)

Type Penal Sum ($0.00)
Payment Bond   
Performance Bond

Payment and Performance Bonds shall be AIA Document A312™, Payment Bond and Performance Bond, or contain 
provisions identical to AIA Document A312™, current as of the date of this Agreement.

ARTICLE B.4   SPECIAL TERMS AND CONDITIONS
Special terms and conditions that modify this Insurance and Bonds Exhibit, if any, are as follows:
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General 

1. This agreement reconciles the contract to include the full cost of construction as outlined in Exhibit C GMP Worksheet 

Summary. 

2. We have included Subcontractor Default Insurance SDI at 1.25% cost of work. 

3. GMP is based off of plans and specifications referenced in Exhibit E. 

4. Costs for building permits are not included. 

5. We exclude the cost to bring any utilities into the site which includes but is not limited to gas, electric, phone, cable, fiber, 

and internet. All services should be brought into the site by the responsible utility entity to a meter or transformer. Edifice 

will coordinate schedule and install with utility entity. 

6. Any cost associated to provide & install a new primary building transformer & associated work is by Pineville.  We have 

included a concrete pad for the transformer. Transformer to be set by others. 

7. All work is priced during typical business hours (7am – 5pm). Work hours will be coordinated between Edifice, the Town 

of Pineville, and the authorities having jurisdiction. 

8. The following soft cost items are currently not included: 

a. Material testing, site testing & special inspections 

b. Geotechnical Reports or Surveys 

c. Televisions 

d. Furniture 

e. Station Alert System (conduit/pathways and low voltage cabling is included) 

f. Kitchen Equipment/Appliances.  Edifice will only install these items 

i. Kitchen hood will be provided and installed by Edifice 

g. Fitness equipment 

h. Plymovent vehicle exhaust system. 

i. Generator  

j. Data/Telecom/Structural Cabling with testing and devising out. Raceways over hard ceilings will be provided 

by the electrical subcontract for access by others.  

k. Turn-out gear lockers.  Edifice will only install these 

l. Final interior and exterior building signage and wayfinding signs. Edifice has carried an allowance for code 

required signage if permanent signage is not ready at completion of the project.  

m. Vinyl wall coverings or wall graphics. 

n. Artwork, displays or historical pieces.  

9. Any NCDOT and required encroachment permits are not included. These are to be provided by the Town of Pineville 

prior to the start of construction. 

10. Fees required by any authority having jurisdiction for road closures are not provided by the Construction Manager or 

trade contractors. Traffic control measures are included to the limits required by NCDOT code and typical practices. 

11. We have excluded costs associated with street closings, sidewalk closings or traffic control operations if required. 

12. Third party building commissioning is not included.  Test & Balance will be by mechanical contractor. 

13. Third party UL labeling of any specified item or owner supplied item that does not come labeled is not included. 

14. Pricing is based on a minimum of three acceptable manufacturers for each product or component. Basis of design 

specifications to include three acceptable specific products with accompanying model or part number. The three products 

should all perform in a way acceptable to the Owner and Designers. This clarification is included to help the trade 

contractors pricing and promote competition amongst the specified items. 

15. Edifice has included the provisions of Division 01 from the specifications that are provided and required by the Town of 

Pineville. Our contract is with the Town of Pineville and not the Designers. Therefore, if any requirements or stipulations 

were added to or included in Division 01 by the Designers, and not agreed upon by Edifice and the Town, then Edifice 

has not included any of those items and will not be required to adhere to those items. 

16. Edifice includes the right to discuss, negotiate, and resolve any items in the specifications that are not directly specific or 

applicable to the project. In other words, if “canned” or “non-applicable” items are included in the specifications, Edifice 

will not be held responsible for them. 
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17. The Edifice Contract Document List and Drawing Log is indicative of the drawings we priced for the GMP. The drawing 

list in the Designer’s specification book may not match the list of drawings Edifice priced. Therefore, the project team 

needs to recognize our drawing list as the official list for the GMP Amendment Contract process. 

18. Edifice Construction does not include any informal submittals. We have included select action submittals only 

transmitted digitally from our project management platforms. Edifice will work the designer partners to make sure all 

relevant and useful submittals are included and reviewed. Edifice will not submit documents that do not have action of 

approval by designers. 

19. Temporary fencing has been included during construction services. No security personnel or surveillance systems have 

been included. 

20. We have included a payment and performance bond. 

21. We have excluded separate interior finish selection mock-ups. Mock-up areas can become part of completed work. 

22. Pricing provided in this proposal is valid for 90 days from bid opening date.  If acceptance is provided after this duration, 

we reserve to re-evaluate the proposal given the market volatility of certain materials and commodities. 

23. LEED requirements and or project registration fees are not included. This is not a LEED certified, Green Globes, or a 

sustainable certified project of any sort. 

24. Gas service to the building and meter is by the utility supplier. Edifice will coordinate with utility companies as 

necessary. 

25. We have not included any third-party photographic documentation for preconstruction, periodic construction, or final 

completion. Edifice will take progress photos throughout the project and share as requested. Edifice will also secure a sign 

camera and provide monthly drone documentation.  

26. There is no provision for an existing conditions analysis of structures or surfaces beyond the property lines of the project. 

Nor is there provision for vibration monitoring during construction activities.  

27. Closeout procedures, demonstration and training format and turnover will be mutually agreed between Edifice, the Town 

of Pineville, and SCN. 

28. We have included allowances for the replacement of unsuitable soils, washed No.57 stone, aggregate base course, biaxial 

geo-grid, and woven geo-textile fabric. We have not included any provisions for unforeseen below grade obstructions. 

29. We have excluded camera inspections of existing utilities if required. 

30. We have not included temporary dewatering systems as we would not be able to properly price the unknown condition.  

31. Earthwork costs are based off existing material on site to be suitable for site fill or backfill operations during construction. 

32. Removal or re-routing of unknown/unidentified underground utilities and structures is excluded unless indicated on the 

plans. 

33. No provisions have been included for concrete admixtures if required for schedule acceleration. 

34. No provisions have been included for climate control to install concrete in inclement weather or during lower 

temperatures. 

35. Wet curing of concrete has been excluded. 

36. We have excluded sandblasting or a fine texture rub/patch finish of any concrete other than the areas specifically 

identified in the plans and specifications. 

37. No provisions have been included for climate control to install masonry in inclement weather or during lower 

temperatures. 

38. Drywall costs are based on a level 4 finish for walls and ceilings exposed to view.  Level 5 finish has been excluded unless 

clearly defined and called out on the drawings. 

39. We have excluded any vapor or moisture mitigation products if required to be installed over concrete surfaces to achieve 

adhesion with floor finish material. 

40. We have included code required signage only. 

41. A sprinkler system per plans has been included for the new Fire Station which based on an adequate water supply and 

pressure being available to the site.  No provisions for a fire pump, storage tank or enclosure have been included.  No 

additional off-site utility work to get to an adequate source has been included. 

42. Dry-type sidewall pendants are included at the second level Covered Patio.  A full dry-type sprinkler system has not been 

included. 

43. We have excluded heat tracing of below grade piping unless specifically indicated on the plans. 



Pineville Fire Station 

311 North Polk Street, Pineville, NC 

GMP Estimate EXHIBIT D – Project Clarifications 

11/17/24 
 

                                                                                                                                                                      

 

 3 

44. We have not included temporary or permanent equipment to condition air for drywall installation or any other products 

or systems prior to the running of permanent HVAC equipment. Job site conditions will be evaluated as needed during 

construction. If additional equipment or measures are needed for certain work to take place the owner, architect and 

Edifice will review all options on how this can be achieved.  Drywall will be installed prior to having conditioned air in 

the building.  Edifice will make sure areas are dry and protected from weather elements 

45. We have excluded any concrete electrical duct banks. 

46. Traffic signaling work is not included.  Edifice will provide and install conduit for signaling work as indicated in the 

project documents. 

47. Site parking lot lighting is excluded.  All parking lot site lighting will be furnished and installed by utility provider and 

leased back to building end users. Edifice will provide underground conduit for these lights as shown on the civil 

drawings.  

48. We have included a fire alarm system. This includes all conduit, wiring, and devices that were indicated on the bid 

documents. We have excluded allowances for additional devices if required by fire marshal or other authority having 

jurisdiction.  



 

 
PPAB 6501302v1 

Weather Days 

WEATHER DAYS: 

For informational and baseline purposes, Owner and Construction Manager agree that the 

“Weather Days” at the project location are as follows: 

JAN    FEB    MAR    APR    MAY    JUN    JUL    AUG    SEP    OCT    NOV     DEC 

_6_ _7_ _7_ _6_ _8_  _7_   _5_ _7_  _5_  _5_  _5_   _6_ 

The baseline above represents the number of calendar days for each month that construction 

activity is expected to be suspended due to normal seasonal weather.  

Construction Manager assumes full responsibility for completing the project within the 

contractual timeframe taking into consideration these Weather Days.  To the extent that 

Construction Manager contends it is entitled to an extension of the Contract Time for adverse 

weather, Construction Manager shall pursue such claim as provided in Article 15 of the AIA 

A201-2017, as modified. 

In addition to precipitation, Weather Days shall also include the following conditions: 

1. “Snow Days” - are defined as days where critical path activities cannot proceed due 

standing snow on the project site in excess of 1.0 or ice of any thickness that creates an 

unsafe working environment” 

2. “Drying Days” – are defined as days where critical path activities cannot proceed 

subsequent to the actual “rain day” during the period of critical path site work, foundation, or 

other underground activities operations (mass grading, building pad grading, excavations, 

backfill operations, foundations, slabs, underground plumbing, mechanical, or electrical). 

Drying Days that actually prevent critical path site activities from proceeding for more than 4 

hours of a scheduled workday are considered Weather Days. 

3. “Windy Days” – are defined as days where critical path activities cannot proceed due 

to high winds that prohibit work to take place in a safe manner.  

4. “Cold Days” – are defined as days where critical path activities cannot proceed due to 

temperatures that are below the allowable tolerances for the work that is scheduled. 

A Weather Day only occurs when 4 hours or more of a scheduled workday is missed due to 

adverse weather 

Exhibit F – Abnormal Weather Days



                     TOWN COUNCIL AGENDA ITEM 

________________________________________________________ 

MEETING DATE:  November 6, 2024 

 
Agenda Title/Category: 
 

Final Financing Resolution for Debt Issuance / 
New Business 

Staff Contact/Presenter: 
 

Christopher Tucker, Finance Director 
 

Meets Strategic Initiative or 
Approved Plan: 
 

 Yes No If yes, 
list: 

N/A 

  

Background: 
 
 
 
 

The Town desires to issue debt of $16.5M to fund the 
new Fire Station. Council and staff most recently 
discussed the issuance at the 8/26 and 9/23 work 
sessions.  
 
Davenport issued a Request for Financing Proposals to 
banking institutions and received the results 9/19. At the 
9/23 work session, Davenport and staff recommended 
accepting Webster Bank’s 20-year loan proposal over 
pursuing a public sale. 
 
At the 10/8 Council Mtg, a public hearing was held with 
no negative feedback towards the issuance. Also, on 10/8 
an initial findings resolution was approved, signaling 
acceptance of Websters proposal and instructing staff to 
submit an LGC application.  
 

Discussion: 
 
 
 
 

This final financing resolution is similar in nature to the 
initial resolution in setting certain findings to the record.  
 
Of note, the resolution grants the security interest of the 
loan under the deed of trust on the property. 
 

Fiscal impact: 
 
 

Significant impact to future debt service commitments 

Attachments: 
 

Resolution prepared by Bond Counsel  



 

Recommended Motion to be made 
by Council: 
 
 

Approve as presented 

 



 
 

RESOLUTION 2024-20 

 

RESOLUTION OF THE TOWN COUNCIL OF THE TOWN OF PINEVILLE, NORTH 

CAROLINA, APPROVING AN INSTALLMENT FINANCING CONTRACT AND 

DELIVERY THEREOF AND PROVIDING FOR CERTAIN OTHER RELATED MATTERS 

 

WHEREAS, the Town of Pineville, North Carolina (the “Town”) is a municipal 

corporation of the State of North Carolina (the “State”), validly existing under the Constitution, 

statutes and laws of the State;  

WHEREAS, the Town has the power, pursuant to the General Statutes of North Carolina 

to (1) enter into installment contracts in order to purchase, or finance or refinance the purchase of, 

real or personal property and to finance or refinance the construction or repair of fixtures or 

improvements on real property and (2) create a security interest in some or all of the property 

financed or refinanced to secure repayment of the purchase price; 

WHEREAS, the Town Council of the Town (the “Town Council”) has previously held a 

public hearing and approved a resolution on October 8, 2024 regarding (1) an installment financing 

in an amount not to exceed $16,500,000 to pay the costs of constructing, equipping and furnishing 

a new fire station to be located on North Polk Street in the Town (the “Project”) and (2) the 

selection of Webster Bank, National Association to serve as the lender for the installment financing 

(the “Bank”); 

WHEREAS, based on the bids for the Project and total expected costs of the Project, the 

Town Council has determined that it is in the best interest of the Town to receive an advance of 

funds in an aggregate principal amount not to exceed $16,500,000 under an installment financing 

contract (the “Contract”) with the Bank in order to pay (1) the costs of the Project and (2) the costs 

related to execution and delivery of the Contract; 

WHEREAS, the obligation of the Town to make Installment Payments under the Contract 

is a limited obligation of the Town payable solely from currently budgeted appropriations of the 

Town and does not constitute a pledge of the faith and credit of the Town within the meaning of 

any constitutional debt limitation; 

WHEREAS, in order to provide security for the Town’s obligations under the Contract, 

the Town will grant to the Bank a security interest under a deed of trust, security agreement and 

fixture filing (the “Deed of Trust”) in the Town’s fee simple interest in the site of the Project, 

together with all improvements and fixtures located thereon (collectively, the “Mortgaged 

Property”); 
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WHEREAS, the Town has submitted an application to the Local Government Commission 

of North Carolina (the “LGC”) to consider and approve the Contract as described above and 

expects to be on the LGC’s agenda at its December 3, 2024, meeting; 

WHEREAS, there has been made available to the Town Council the form of the Contract 

and the Deed of Trust, which the Town proposes to approve, enter into and deliver, as applicable, 

to effectuate the proposed financing; 

WHEREAS, it appears that each of the Contract and the Deed of Trust (collectively, the 

“Instruments”) is in appropriate form and is an appropriate instrument for the purposes intended; 

NOW, THEREFORE, BE IT RESOLVED by the Town Council of the Town of 

Pineville, North Carolina, as follows: 

Section 1.  Approval, Authorization and Execution of Instruments.  The Town Council 

hereby approves the financing of the Project in accordance with the terms of the Instruments, which 

will be valid, legal and binding obligations of the Town in accordance with their respective terms. 

The Town Council hereby approves the amount to be advanced by the Bank to the Town pursuant 

to the Contract in an aggregate principal amount not to exceed $16,500,000 at an interest rate not 

to exceed 3.79% per annum, such amount to be repaid by the Town to the Bank as provided in the 

Contract. The term of the Contract will not exceed October 1, 2044. The form, terms and content 

of the Instruments are in all respects authorized, approved and confirmed, and the Mayor, the Town 

Manager and the Finance Director, and their respective designees (the “Authorized Officers”), 

individually or collectively, are authorized, empowered and directed to execute and deliver the 

Instruments for and on behalf of the Town, including necessary counterparts, in substantially the 

forms presented to the Town Council, but with such changes, modifications, additions or deletions 

therein as shall to them seem necessary, desirable or appropriate, their execution thereof to 

constitute conclusive evidence of their approval of any and all such changes, modifications, 

additions or deletions, and that from and after the execution and delivery of the Instruments, each 

of the Authorized Officers are hereby authorized, empowered and directed to do all such acts and 

things and to execute all such documents as may be necessary to carry out and comply with the 

provisions of the Instruments as executed.  

Section 2.  Further Actions.  Each of the Authorized Officers are hereby designated as the 

Town’s representatives to act on behalf of the Town in connection with the transactions 

contemplated by the Instruments, and each of the Authorized Officers are authorized and directed 

to proceed with the financing of the Project in accordance with the terms of the Instruments and to 

seek opinions on matters of law from the Town Attorney, which the Town Attorney is authorized 

to furnish on behalf of the Town, and opinions of law from such other attorneys for all documents 

contemplated hereby as required by law. Each of the Authorized Officers are hereby authorized to 

designate one or more employees of the Town to take all actions which each of the Authorized 

Officers are authorized to perform under this Resolution, and each of the Authorized Officers, 

including their designees, are in all respects authorized on behalf of the Town to supply all 

information pertaining to the transactions contemplated by the Instruments. Each of the Authorized 

Officers and the Town Clerk are authorized to execute and deliver for and on behalf of the Town 

any and all additional certificates, documents, opinions or other papers and perform all other acts 

as may be required by the Instruments or as they may deem necessary or appropriate in order to 
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implement and carry out the intent and purposes of this Resolution. Any and all acts of the 

Authorized Officers may be done individually or collectively. 

Section 3.  Related Actions.  All acts and doings of officers, employees and agents of the 

Town, whether taken prior to, on, or after the date of this Resolution, that are in conformity with 

and in furtherance of the purposes and intents of this Resolution as described above shall be, and 

the same hereby are, in all respects ratified, approved and confirmed. 

Section 4.  Repealer.  All motions, orders, resolutions, ordinances and parts thereof, in 

conflict herewith are hereby repealed. 

Section 5.  Severability.  If any section, phrase or provision of this Resolution is for any 

reason declared to be invalid, such declaration will not affect the validity of the remainder of the 

sections, phrases or provisions of this Resolution. 

Section 6.  Effective Date.  This Resolution is effective on the date of its adoption. 

Adopted this 12th day of November 2024.   

 

 

       _______________________________ 

       David Phillips, Mayor 

 

 

 

 

 

_______________________________    (SEAL) 

Lisa Snyder, Town Clerk 

Town of Pineville NC
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STATE OF NORTH CAROLINA  ) 

     ) SS: 

TOWN OF PINEVILLE   ) 

 

I, LISA SNYDER, Town Clerk of the Town of Pineville, North Carolina, DO HEREBY 

CERTIFY that the foregoing is a true and exact copy of a resolution entitled “RESOLUTION OF 

THE TOWN COUNCIL OF THE TOWN OF PINEVILLE, NORTH CAROLINA, APPROVING AN 

INSTALLMENT FINANCING CONTRACT AND DELIVERY THEREOF AND PROVIDING FOR CERTAIN 

OTHER RELATED MATTERS” adopted by the Town Council of the Town of Pineville, North 

Carolina, at a meeting held on the 12th day of November, 2024. 

VOTE: 4 AYES, 0 NAYS 

WITNESS my hand and the corporate seal of the Town of Pineville, North Carolina, this 

the 12th day of November 2024. 

   

(SEAL) Lisa Snyder 

 Town Clerk 

 Town of Pineville, North Carolina 

 



                     TOWN COUNCIL AGENDA ITEM 

________________________________________________________ 

MEETING DATE:   

 
Agenda Title/Category: 
 

Cone Mill Public Hearing 

Staff Contact/Presenter: 
 

Ryan Spitzer 

Meets Strategic Initiative or 
Approved Plan: 
 

 Yes No If yes, 
list: 

Comprehensive 
Plan x  

Background: 
 
 
 
 

Pineville has been negotiating a deal with Cone Mill 
Development Ventures, LLC to purchase and develop the 
site into a residential and commercial development. The 
PSA sets out the terms of the project and a Public Hearing 
to sell the property will be held in November. The 
approval of the PSA is just the first step in transferring the 
property to the buyer. 

Discussion: 
 
 
 
 

After hearing from constituents during the Public 
Hearing, Council needs to decide if they are comfortable 
with the terms of the agreement, the site plan, and the 
purchase price that has been agreed to. 

Fiscal impact: 
 
 

$5M in revenue 

Attachments: 
 
 
 
 

PSA 

Resolution 

Site Plans 

Timeline 

Recommended Motion to be made 
by Council: 
 
 

Approve the Resolution Authorizing 
Sale of Real Property for Economic 
Development 

 



 

Memorandum  

 

To: Mayor and Town Council 

From: Ryan Spitzer 

Date: 11/8/2024 
 

Re:      Public Hearing for the Sale of Cone Mill Property 

 

 

 

Overview: 

 

Town Council directed staff to begin working with a buyer on a Purchase and Sale Agreement 

(PSA) for the Cone Mill property that will redevelop the property for a mix of commercial and 

townhome uses. Staff have completed a draft PSA with the buyer for the Council’s approval. The 

terms of the PSA are outlined below. 

 

Typically, when the Town holds a Public Hearing for a third-party developer looking to develop 

on a private property in town the following are required by the town at the time of the Public 

Hearing: site plan, landscape plan, elevations, parking count, unit count, and a traffic study.  

 

Time Periods 

 

Purchase Price: $5,000,000 due at Closing 

Effective Date: Signing of the PSA 

Brownfields Period: 270 days (9 months) after Effective Date with the option of 3, sixty-day 

extension (6 months).  

Examination Period: Initial period of 90 days (3 months) with two 30-day extension (2 months) 

after the Effective Date 

Permitting Period: 90 days (3 months) after the Examination Period 

Closing Date: The earlier of 30 days after the receipt of all required permits or 30 months after 

the Effective Date. The Closing Date gets extended on a day for day basis if the Brownfields 

period extends past the initial 270 days. 

 

Section 33 – Brownfields 

  

A new Brownfields Agreement has to be applied for due to the addition of townhomes. The 

buyer is paying for the application and additional work and will also pay for up to portion of the 

town’s attorney fees. The town will remain the applicant in case the buyer does not complete the 

project to make transfer of the information easier. If the town defaults and causes the buyer to 

terminate the project the town has to pay the buyer up to $100,000 for work completed under the 

Brownfield Agreement. A new brownfields agreement will take between 9-15 months. If the 

 



buyer does not obtain the Brownfield Agreement prior to the end of 15 months, the town can 

terminate the PSA. 

 

 

 

Section 6 – Examination of Property (Examination Period) 

 

1. The Buyer can terminate the agreement for any reason during this time with a penalty.  

2. Buyer and Town must agree to a Public-Private Joint Development Agreement that outline 

the public improvements that will be made to the property and the dedication of property to 

the Town. 

3. If not already done the Buyer must schedule a Public Hearing within this period and get 

approval from Town Council for the project.  

 

Section 28 – Permitting Period 

 

The Buyer must use commercially responsible efforts to get approvals on the site plan, utility, 

transportation, zoning, and permitting.  

 

 

 

 

Current Site-Specific Requirements: 

 

 Only 10% of homes can be rentals 

 Up to six (6) food trucks in commercial development for 365 days 

 No businesses allowed in townhomes 

 Approval by Council for a Joint Development Agreement 

o Widen the street 

o Widen the sidewalks on Dover 

o Designated Public Parking 

o Park(s) developed for the town 

 Townhome Elevations will be approved by Planning and Zoning 

 Public Parking will be located as a shared use agreement 

 Signage for the smokestack has been set. 

 

 

 

 

.  
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RESOLUTION OF THE TOWN COUNCIL OF PINEVILLE AUTHORIZING SALE OF 
REAL PROPERTY FOR ECONOMIC DEVELOPMENT 

 
WHEREAS, North Carolina General Statute §160D-1315 authorizes the Town of Pineville 

(the “Town”) to undertake joint development projects with private developers for real property 
located in a central business district, including the conveyance of interests in such real property 
by private negotiations, which are intended to revitalize such central business district within the 
Town; and  

 
WHEREAS, the following parcels of real property have been previously determined by the 

Town to lie within a central business district (pursuant to Resolution of the Town adopted on 
____________: (i) 200 Dover Street having Mecklenburg County Tax Parcel Number 221-051-
11 (which property is owned by the Town), (ii) 306 Dover Street having Mecklenburg County 
Tax Parcel Number 221-051-17 (which property is owned by the Town) (the foregoing (i) and 
(ii) being, collectively, the “Town Property”), and (iii) 436 Cone Avenue having Mecklenburg 
County Tax Parcel Number 221-051-07 (which property is owned by Pineville Redevelopment 
and Investment, Inc.) (the “PRI Property”); and 

 
WHEREAS, the Town and Cone Mill Development Ventures, LLC (“CMD”) have been 

engaging in private negotiations for the conveyance of the Town Property and a portion of the 
PRI Property (together, the “Cone Mill Property”), as more particularly described in the PSA (as 
hereinafter defined) (the “Conveyances”); and 

 
WHEREAS, the terms and conditions regarding the Conveyances are more specifically set 

forth in that certain Purchase and Sale Agreement between the Town (as Seller) and CMD (as 
Buyer) dated October 23, 2024 (a copy of which is attached hereto as Exhibit A, and made a part 
hereof) (the “PSA”), which PSA is conditioned upon Town Council approving the PSA; and    

 
WHEREAS, the terms and conditions of the PSA provide, among other things, that as a 

condition of the Conveyances, CMD and the Town will enter into a joint development agreement 
whereby CMD shall construct a combination of improvements on the Cone Mill Property for 
private or public use, including retail, office, residential, parks, sidewalks, and roadways (the 
“Development”), as more particularly depicted on the site plan attached hereto as Exhibit B, and 
made a part hereof (the “Site Plan”); and 

 
WHEREAS, the Town had prepared an appraisal of the Cone Mill Property (a copy of which 

is attached hereto as Exhibit C, and made a part hereof) (the “Appraisal”), which valued the 
Cone Mill Property at $4,950,000.00; and 

 
WHEREAS, two notices of public hearing were published on October 18, 2024 and 

November 1, 2024, in compliance with the requirements set forth in North Carolina General 
Statute §160D-1312, with respect to, among other things, the Conveyances, the consideration for 
the Conveyances and the Development (a copy attached hereto as Exhibit D, and made a part 
hereof); and 

 
WHEREAS, the Town Council deems the Conveyances and Development in accordance with 
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the Site Plan to be desirable and in the best interests of the Town and its businesses and residents 
and to have a significant effect on the revitalization of the general area surrounding the Town 
Property and Cone Mill Property (based, in part, upon testimony and materials provided to the 
Town by CMD); and  

 
WHEREAS, the Town Council has organized and approved the holding of a public hearing, 

at the regular Town Council meeting scheduled for November 12, 2024, to discuss and consider 
approving, pursuant to North Carolina General Statute §160D-1312 and/or North Carolina 
General Statute §160D-1315, the Conveyances and Development pursuant to the Site Plan. 

 
NOW THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF THE TOWN 

OF PINEVILLE THAT: 
 
1. The Conveyances and Development will have a significant effect on the revitalization of 

the central business district area generally surrounding the Cone Mill Property by stimulating the 
local economy, promoting businesses, and resulting in the creation of a substantial number of 
jobs and new residences in the same area. 

 
2. The $5,000,000.00 purchase price for the Cone Mill Property is greater than its appraised 

value, as has been shown to the Town Council in the Appraisal. 
 
3. The Conveyances shall be subject to certain covenants, conditions and restrictions, more 

particularly detailed in the PSA, which include the development of public and private 
improvements and facilities on the Cone Mill Property, as depicted on the Site Plan. 

 
4. The PSA and the Site Plan are approved and each of the Mayor or the Town Manager 

(singularly, without the signature of both being required) is authorized, on behalf of the Town, to 
execute all necessary documents (including the PSA) to convey to CMD the Cone Mill Property 
pursuant to the PSA. 

 
5. All acts and doings of the Mayor and/or the Town Manager, whether taken prior to, on, 

or after the date of this Resolution, that are in conformity with and in the furtherance of the 
purposes and intents of this Resolution as described herein are, in all respects, hereby ratified, 
approved and confirmed.  

 
6. Any prior resolutions or parts thereof of the Town in conflict with the provisions herein 

contained are, to the extent of such conflict, hereby superseded and repealed.   
 

 Adopted this the 12th day of November, 2024 during the Town of Pineville’s regular 
meeting. 
 
 
 
____________________________ 
Mayor 
 

ATTEST: 
 
______________________________ 
Town Clerk 
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EXHIBIT A 
 

PURCHASE AND SALE AGREEMENT 
 

(attached hereto) 
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EXHIBIT B 
 

SITE PLAN 
 

(attached hereto) 
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EXHIBIT C 
 

APPRAISAL OF CONE MILL PROPERTY 
 

(attached hereto) 
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EXHIBIT D 
 

NOTICE OF PUBLIC HEARING 
 

(attached hereto) 
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AGREEMENT FOR PURCHASE AND SALE 
OF REAL PROPERTY 

 THIS AGREEMENT FOR PURCHASE AND SALE OF REAL PROPERTY (this 
“Agreement”) is made as of October 23, 2024 (the “Effective Date”), by and between CONE MILL 
DEVELOPMENT VENTURES, LLC, a North Carolina limited liability company (“Buyer”), THE 
TOWN OF PINEVILLE, a North Carolina municipal corporation (“Town”), and PINEVILLE 
REDEVELOPMENT AND INVESTMENT, INC., a North Carolina nonprofit corporation (“Pineville 
Redevelopment”, and collectively with the Town, “Seller”).  Buyer and Seller are each referred to herein 
as a “Party”, and collectively, the “Parties”. 

 FOR AND IN CONSIDERATION OF THE MUTUAL PROMISES SET FORTH HEREIN 
AND OTHER GOOD AND VALUABLE CONSIDERATION, THE RECEIPT AND SUFFICIENCY 
OF WHICH ARE HEREBY ACKNOWLEDGED, THE PARTIES AGREE AS FOLLOWS: 

Section 1. Terms and Definitions:   

(a) “Broker” shall mean N/A. 

(b) “Closing” shall mean the consummation of the transaction contemplated in this 
Agreement, which shall occur on a date selected by Buyer and reasonably acceptable to Seller, but in no 
event later than the earlier to occur of (i) thirty (30) days after receipt of all Required Permits (as 
hereinafter defined), and (ii) the date that is thirty (30) months after the Effective Date. “Closing Date” 
shall mean the date of Closing. 

(c) “Earnest Money” shall mean One Hundred Thousand and No/100 Dollars 
($100,000.00), together with all interest accrued thereon. The Earnest Money shall be delivered by Buyer 
to Title Insurer, within three (3) business days following the Effective Date.  The Title Insurer shall hold 
the Earnest Money in escrow, to be applied as a credit towards the Purchase Price at Closing, or disbursed 
as agreed upon in accordance with the terms of this Agreement.  Within three (3) business days after 
receipt thereof, Title Insurer shall release to Seller a portion of the Earnest Money in the amount of 
Twenty Thousand and No/100 Dollars ($20,000.00) (the “Non-refundable EMD”), which shall be non-
refundable to Buyer except as set forth in Section 6(e), Section 7, Section 9(b), Section 13, and Section 31 
hereof, but shall be applicable to the Purchase Price at Closing.  

(d) “Examination Period” shall mean the period beginning on the Effective Date and 
extending until 5:00 p.m. (Eastern time) on the date that is ninety (90) days thereafter.  Notwithstanding 
the foregoing, Buyer shall have the option to extend the Examination for two (2) additional periods of 
thirty (30) days each by providing written notice thereof to Seller prior to the expiration of the then-
current Examination Period and depositing an additional amount of Five Thousand and No/100 Dollars 
($5,000.00) with Title Insurer in connection with each extension (each such deposit being the “Extension 
EMD”), which shall be deemed additional Earnest Money for all purposes hereunder, and which shall be 
non-refundable to Buyer upon expiration of the Examination Period except as set forth in Section 6(e), 
Section 7, Section 9(b), and Section 13 hereof, but shall be applicable to the Purchase Price at Closing.  

(e) “Permitting Period” shall mean the period beginning on the first day following the 
expiration of the Examination Period and extending until 11:59 on the date  that is ninety (90) days after 
the expiration of the Examination period, as may be extended.  

(f)  “Property” shall mean: (a) all of (i) that certain real property located at 200 Dover Street 
and 306 Dover Street in Pineville, North Carolina, owned by the Town and having Mecklenburg County 
Tax Parcel Numbers 221-051-11 and 221-051-17 and being more particularly described on Exhibit A, 
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attached hereto, and (ii) a portion of that certain real property located at 436 Cone Avenue in Pineville, 
North Carolina, owned by Pineville Redevelopment and having Mecklenburg County Tax Parcel 
Numbers 221-051-07 and being more particularly depicted on Exhibit A-1 (the “Cone Mill Property”) 
attached hereto, which portion of the Cone Mill Property shall be legally subdivided by the Town and 
described pursuant to the terms of Section 34 herein as the Conveyed Cone Mill Property, and (b) all 
right, title and interest of Seller in and to easements, licenses, rights and appurtenances relating to any of 
the foregoing. 

(g) “Purchase Price” shall mean Five Million and No/100 Dollars ($5,000,000.00). The 
Parties acknowledge and agree that the Purchase Price is an amount comprised of the fair market value 
for the Seller’s interest in the Property, or, in the alternative, consideration calculated pursuant to 
N.C.G.S. §160D-1315 (which value or consideration has been, or will be, determined by the Seller and 
approved at the Hearing) together with an amount allocable to the performance of some or all of the 
development contemplated by this Agreement.    

(h) “Seller’s Notice Address” shall be as follows, except as same may be changed pursuant 
to Section 15: 

The Town of Pineville 
200 Dover Street 
Pineville, NC 28134 
Attn: Town Manager 
Email: rspitzer@pinevillenc.gov 

 
With copy to: 

Johnston, Allison & Hord, P.A. 
Attn: John Buben 
1065 East Morehead Street 
Charlotte, NC 28204 
Email: jbuben@jahlaw.com 
 

(i) “Buyer’s Notice Address” shall be as follows, except as same may be changed pursuant 
to Section 15: 

Cone Mill Development Ventures , LLC 
3315 Springbank Lane, Suite 308 
Charlotte, NC 28226 
Attn: Kirk Broadbooks  
Email: kirk.broadbooks@gmail.com 

With copy to: 

Alexander Ricks PLLC 
1420 E. 7th Street, Suite 100 
Charlotte, North Carolina 28204 
Attn: Jim McLeod 
Email: jim.mcleod@alexanderricks.com 

(j) “Title Insurer” shall mean Stewart Title Guaranty Company, Charlotte, NC. 

Section 2. Property Prorations and Transaction Costs. 

mailto:jbuben@jahlaw.com
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(a) Proration of Expenses. All real estate taxes, assessments (municipal or under a private 
association governing the Property) and impositions (collectively “Taxes”) concerning the Property shall 
be prorated on a calendar-year basis as of the Closing Date.  If Closing occurs before the actual Taxes 
payable during such year are known, the apportionment of Taxes shall be upon the basis of Taxes for the 
Property payable during the immediately preceding year; provided, that, if the Taxes payable during the 
year in which Closing occurs are thereafter determined to be more or less than the Taxes payable during 
the preceding year, Seller and Buyer promptly shall adjust the proration of such Taxes, and Seller or 
Buyer, as the case may be, shall pay to the other any amount required as a result of such adjustment and 
this covenant shall not merge with the Deed (as defined herein) delivered hereunder but shall survive the 
Closing. Notwithstanding the foregoing, and for avoidance of doubt, Buyer shall be responsible for all 
Taxes now owed, or hereafter accruing with respect to the Property for all periods following Closing.   

(b) Payment of Costs and Recording Fees. At Closing, Seller shall pay any transfer tax, 
documentary stamps and sales tax imposed in connection with the sale of the Property. At Closing, Buyer 
shall pay: (A) any recording fees necessary to record the Deed; (B) the cost of the Title Report (as defined 
below in Section 6(a)), the cost of obtaining the Survey, and the cost of the owner’s title insurance policy 
(the “Title Policy”); and (C) all costs and expenses incurred by Buyer in connection with Buyer’s due 
diligence review of the Property.  Buyer shall also pay for the cost of Title Insurer’s escrow fees. Unless 
otherwise expressly set forth herein, all other costs and expenses shall be allocated between the Seller and 
Buyer in accordance with applicable local custom for similar transactions. 

Section 3. Purchase and Sale of Property.  Subject to the terms of this Agreement, Seller agrees to 
sell, and Buyer agrees to buy, the Property for the Purchase Price. 

Section 4. Payment of Purchase Price.  At Closing, Buyer shall pay the Purchase Price (less the 
Earnest Money, Non-refundable EMD, Extension EMD (if made), and as adjusted pursuant to Section 2), 
in accordance with this Agreement. 

Section 5. Title.  At Closing, Seller shall convey to Buyer fee simple marketable title to the 
Property by special warranty deed, free and clear of all liens, defects of title, and encumbrances, except 
for taxes for the current year and subsequent years not yet due and payable, and other exceptions set forth 
in the Title Report which Seller does not agree to cure or cause to be insured over under Section 6(a) 
herein and as to which Buyer waives an Objection pursuant to said Section 6(a) (collectively, the 
“Permitted Exceptions”).  

Section 6. Examination of Property.  Seller and Buyer hereby agree as follows: 

(a) Title Examination.  Buyer shall order a commitment for the issuance of the Title Policy 
(the “Title Report”) and may also obtain a current ALTA plat of survey of the Property (the “Survey”). 
Buyer may furnish to Seller within ten (10) days prior to the expiration of the Examination Period (the 
period between the Effective Date and the tenth (10th) day preceding the expiration of the Examination 
Period being the “Title Review Period”), a statement specifying any objections to the Title Report and/or 
the Survey, which are unacceptable to Buyer (the “Objections”).  Seller shall notify Buyer within five (5) 
business days after receipt of the Objections whether Seller elects to cure the Objections.  If Seller does 
not respond within such five (5) business day period, Seller shall be deemed to have elected not to cure 
the Objections.  If Seller does not agree (or is deemed to not agree) to cure the Objections, Buyer shall 
have the right, by notice given to Seller on or prior to the expiration of the Examination Period either to: 
(a) waive the Objections and proceed to Closing; or (b) terminate this Agreement, in which case the 
Earnest Money shall immediately be returned to Buyer (less the Non-refundable EMD and Extension 
EMD (if made)), whereupon (except as expressly provided herein), this Agreement and all rights and 
obligations of the respective Parties shall be null and void.  Notwithstanding the foregoing, Seller shall be 
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required to cause the removal of: (i) any judgments, monetary liens or monetary encumbrances against the 
Property; and (ii) any liens or encumbrances created by or through Seller after the effective date of the 
Title Report. In the event any new matters affect title to the Property from and after the Effective Date 
that Seller  cannot or will not cure after notice thereof, Buyer may either waive such new matters and 
proceed to Closing or elect to terminate this Agreement and receive a return of the Earnest Money (less 
the Non-refundable EMD and Extension EMD (if made)),. 

(b) Examination.  Within three (3) business days following the Effective Date, Seller shall 
provide to Buyer copies of the following documents and materials pertaining to the Property to the extent 
within Seller’s possession or readily obtainable by Seller, including, without limitation: title 
commitment/policy, title exceptions, ALTA, boundary and topographic surveys, environmental/hazardous 
material reports, soils reports, governmental permits/approvals, zoning information, tax information and 
utility letters and copies of all correspondence related to the Property, leases and contracts affecting the 
Property (if any) and any other documents relating to the Property reasonably requested by Buyer.  
Additionally, commencing on the Effective Date, Buyer and its designees, may enter the Property to 
inspect the Property, conduct soil tests, and make surveys, engineering studies, and conduct any other 
inspections as Buyer may reasonably require to assess the condition of the Property (collectively, the 
“Seller Deliverables”); provided, however, that Buyer shall indemnify and hold Seller harmless from and 
against any and all physical damage to the extent resulting from the activities of Buyer and its designees 
on the Property, and Buyer shall return the Property to substantially the condition which existed prior to 
such damage, which obligation shall survive Closing or any termination of this Agreement. For avoidance 
of doubt, the foregoing indemnity obligations shall not extend to, and Seller hereby releases Buyer from 
liability for, any claims, damages or other liability resulting from or related to any existing environmental 
contamination with respect to the Property, or other deficiencies in the Property, that may be merely 
discovered by Buyer as a result of its investigations.  

(c) Termination Right. Buyer shall have the right, for any reason or no reason, to terminate 
this Agreement by giving written notice to Seller on or prior to the expiration of the Examination Period, 
in which event this Agreement shall become null and void, Title Insurer shall deliver the Earnest Money 
(less the Non-refundable EMD and Extension EMD (if made)) to Buyer (with no further notification by 
Seller necessary), and all rights, liabilities and obligations of the Parties under this Agreement shall 
expire, except as otherwise set forth herein. If Buyer does not so terminate this Agreement on or prior to 
the expiration of the Examination Period, Buyer conclusively shall be deemed to have waived its right to 
terminate this Agreement pursuant to this Section 6(c), and the entire Earnest Money shall become non-
refundable to Buyer except as set forth in Section 6(e), Section 7, Section 9(b),  Section 13, Section 28, 
Section 30, and Section 31. In the event that Buyer terminates this Agreement in accordance with this 
Section 6(c), within five (5) business days of such termination, Buyer shall deliver to Seller all reports, 
studies and other due diligence materials obtained by Buyer in connection with its due diligence 
pertaining to the Property (but specifically excluding Buyer’s construction documents), without any 
representation whatsoever as to the completeness or accuracy thereof.  

 (d) Public-Private Joint Development Agreement. If the Parties have not already otherwise 
agreed to a Public-Private Joint Development Agreement setting forth the terms of the Buyer’s 
development of the Property (the “Joint Development Agreement”), the Parties shall continue in good 
faith to do so before the expiration of the Examination Period. Such Joint Development Agreement will, 
among other things, impose upon Buyer the obligation to (i) complete development of Phase I and Phase 
II of the Property, as defined in such Joint Development Agreement, in accordance with the development 
timelines set forth in Section 32 herein (the “Development Timelines”), such construction of the 
Property to include: the widening of Dover Street, installation of sidewalks bordering Dover Street, 
construction of a public park, construction of public parking spaces, and construction of related and 
ancillary public infrastructure systems (collectively, the “Buyer’s Work”), as well as Buyer’s obligation 
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to dedicate such portions of Property subject to Buyer’s Work to the Seller upon completion of such 
construction for the benefit of the Seller. If the Parties are unable to negotiate and execute the Joint 
Development Agreement before the expiration of the Examination Period, the Seller or Buyer may 
terminate this Agreement in accordance with Section 6(c) herein.   
 
 (e) Hearing and Approval. Buyer acknowledges and agrees that this Agreement, and Seller’s 
obligations hereunder, are subject to certain requirements set forth in N.C.G.S. §160D-1315, which 
include the holding of a public hearing (and publishing notice thereof at least ten (10) days in advance) 
(the “Hearing”); and thereafter approval by the Town Council for Pineville (the “Approval”), and that 
this Agreement is conditioned upon the Approval.  If the Hearing and Approval has not occurred and been 
obtained prior to the Effective Date, Seller shall, within thirty (30) days following the Effective Date, 
schedule the Hearing and attempt to obtain the Approval.  The “Hearing Approval Date” shall mean the 
date that the Approval occurs.  If the Approval does not occur, this Agreement shall automatically 
terminate, in which event Buyer shall receive a return of all Earnest Money, Non-refundable EMD, and 
Extension EMD (if made). Notwithstanding anything to the contrary herein, if (i) the Hearing and/or 
terms of the Approval require any changes to this Agreement; and/or (ii) N.C.G.S. §160D-1315 and/or 
any other applicable statute, rule or regulation requires any changes be made to this Agreement, the 
Parties agree to use commercially reasonable efforts to enter into an amendment to this Agreement, within 
fifteen (15) days after Hearing and Approval; provided, however, Buyer may not terminate this 
Agreement if any such changes do not materially increase any obligation of Buyer or materially decrease 
or eliminate any right of Buyer.  If the Parties cannot agree within such fifteen (15) day period, or such 
other period as approved by Seller and Buyer, then either Party may terminate this Agreement upon 
written notice to the other Party. 
 
Section 7. Risk of Loss/Condemnation.  If the Property (or a portion thereof) is damaged in any 
casualty such that it substantially impacts Buyer’s ability to develop the Property pursuant to the Joint 
Development Agreement, or if the Property (or a portion thereof) is condemned or taken (or notice of 
such condemnation or taking is issued) such that it substantially impacts Buyer’s ability to develop the 
Property pursuant to the Joint Development Agreement, Buyer may terminate this Agreement by 
providing written notice to Seller within ten (10) business days after Buyer’s receipt of notice of such 
condemnation, taking or damage, in which event the Earnest Money, Non-refundable EMD, and 
Extension EMD (if made) shall be returned to Buyer and neither Party shall have any further rights, 
obligations or liabilities under this Agreement, except as otherwise set forth herein. Except as specifically 
set forth above, Buyer shall have no right to terminate this Agreement with respect to a casualty or 
condemnation. With respect to any condemnation or taking (of any notice thereof), if Buyer does not 
terminate this Agreement or does not have the right to terminate this Agreement as provided above, there 
shall be no abatement of the Purchase Price and Seller shall assign to Buyer at the Closing the rights of 
Seller to the awards, if any, for the condemnation or taking, and Buyer may receive and keep all such 
awards. With respect to a casualty, if Buyer does not terminate this Agreement or does not have the right 
to terminate this Agreement as provided above, there shall be no abatement of the Purchase Price and 
Seller shall assign to Buyer at the Closing the rights of Seller to the proceeds under Seller’s insurance 
policies covering such Property with respect to such damage or destruction (or pay to Buyer any such 
proceeds received prior to Closing) minus the amount of any deductible with respect thereto, and Buyer 
shall be entitled to receive and keep any monies received from such insurance policies. The terms of this 
Section 7 shall survive Closing. 

Section 8. Earnest Money Disbursement. 

 The Earnest Money shall be held by the Title Insurer, in escrow on Buyer’s behalf, and disbursed 
only in accordance with this Agreement, including, without limitation, the following provisions: 
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(a) The Title Insurer shall deposit the Earnest Money in the normal course of Title Insurer’s 
business and shall promptly provide Buyer and Seller with confirmation of receipt of the Earnest Money 
and the investment thereof in accordance with this Section 8(a). 

 (b) Title Insurer’s notice address for all purposes under this Agreement is: 
 

Stewart Title Guaranty Company  
5935 Carnegie Boulevard, Suite 301 
Charlotte, NC 28209 
Attn: Danielle Howell  

 
Section 9. Default. 

(a) In the event that Buyer defaults in its obligation to close under this Agreement, and fails 
to cure the same within ten (10) business days following receipt of written notice, Seller may, as its sole 
and exclusive remedy, terminate this Agreement by providing written notice to Buyer, in which event 
Seller shall be entitled to a disbursement of the Earnest Money (including the Non-refundable EMD) and 
Extension EMD (if made) as liquidated damages.  Upon such termination, neither Buyer nor Seller shall 
have any further rights, obligations or liabilities under this Agreement, except as otherwise expressly 
provided herein. The Parties acknowledge that the Earnest Money is fair and equitable and that it would 
be impossible to accurately determine Seller’s damages in the event of Buyer’s default. Seller waives the 
right to exercise any and all other rights or remedies available at law or in equity, except in connection 
with Buyer’s indemnification obligations as set forth in Sections 6 and 21 herein, or to any obligations 
that survive Closing or termination of this Agreement, which may be enforced by any remedy available at 
law or in equity. 

(b) In the event of Seller’s default of any of its obligations in this Agreement which Seller 
fails to cure within ten (10) business days following receipt of written notice, Buyer may: (i) waive such 
default and proceed to Closing without any reduction in or setoff against the Purchase Price; (ii) seek to 
enforce specific performance of Seller’s obligations under this Agreement; or (iii) terminate this 
Agreement by providing written notice to Seller and receive back the full amount of Earnest Money, 
including the Non-refundable EMD, and Extension EMD (if made), in which event Buyer may pursue 
any and all rights and remedies available at law or in equity. Upon such termination, neither Buyer nor 
Seller shall have any further rights, obligations or liabilities hereunder, except as otherwise expressly 
provided herein.  Notwithstanding the foregoing, in the event of a willful or intentional default of Seller 
hereunder, and provided specific performance is not an available remedy, Buyer may pursue any and all 
rights and remedies available at law or in equity.  

Section 10. Closing.  The Closing shall consist of the execution and delivery of documents by Seller 
and Buyer, as set forth below, and delivery by Buyer to Title Insurer of the outstanding balance of the 
Purchase Price in accordance with this Agreement. Seller shall deliver to Buyer at Closing, the following 
executed documents: 

(a) a special warranty deed conveying the Property to Buyer subject only to the Permitted 
Exceptions and the Purchase Option (the “Deed”). The legal description of the Property to be used in the 
Deed shall be (i) derived from the Town’s vesting deed with respect to the portion of the Property owned 
by the Town and (ii) derived from the Subdivision Plat (as hereinafter defined) with respect to the portion 
Conveyed Cone Mill Property; provided, however, at Buyer’s request, Seller also shall deliver to Buyer at 
Closing a non-warranty deed with a legal description which is derived from the Survey; 

(b) a general assignment of any governmental permits, licenses and approvals; 
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(c) a settlement statement setting forth the Purchase Price, all prorations and other adjustments 
to be made pursuant to the terms of this Agreement, and the funds required for Closing as contemplated in 
this Agreement; 

(d) good standing certificates and corporate resolutions or member or partner consents, as 
applicable; 

(e) a “bring-down” certificate stating that Seller’s representations and warranties are true and 
correct as of the date of Closing;  

(f) satisfactions, cancellations or releases of all deeds of trust and other monetary 
encumbrances on the Property; provided, however, that any such satisfactions, cancellations or releases 
may be provided post-Closing provided that any such lender provides a so-called “payoff letter” and Title 
Insurer is willing to issue a title insurance policy to Buyer without exception to any such monetary 
encumbrances;  

 (g) an affidavit affirming that Seller is not a “foreign person” under the Foreign Investment in 
Real Property Tax Act of 1980 and upon consummation of the transaction contemplated hereby, Buyer 
will not be required to withhold from the Purchase Price any withholding tax 

 
(h) a fully executed Joint Development Agreement; and 
 

 (i) such other documents as may be reasonably required by Title Insurer in order to 
effectuate the Closing (including, without limitation, an owner’s affidavit). 
 
At Closing, Buyer shall: (i) instruct Title Insurer to deliver the Earnest Money to Seller which shall be 
applied to the Purchase Price; (ii) deliver the balance of the Purchase Price to Title Insurer; and (iii) 
execute and deliver execution counterparts of the closing documents referenced in clauses (c) and (d) 
above.  The Closing shall be held through the mail by delivery of the closing documents to the Title 
Insurer on or prior to the Closing or such other place or manner as the Parties may mutually agree. 

Section 11. Representations by Seller.  Seller, to the best of Seller’s actual knowledge, represents 
and warrants to Buyer as follows: 

(a) Seller is duly organized (or formed), validly existing and in good standing under the laws 
of its state of organization, and to the extent required by law, the State in which the Property is located.  
Seller is authorized to consummate the transaction set forth herein and fulfill all of its obligations under 
this Agreement and under all closing documents to be executed by Seller, and has all necessary power to 
execute and deliver this Agreement and all closing documents to be executed by Seller, and to perform all 
of Seller’s obligations hereunder and thereunder; 

(b) Seller has not received any written notice of any current or pending litigation, violation of 
law, zoning or land-use change, condemnation, tax appeals or environmental investigations against Seller 
or the Property and Seller does not have any knowledge of any pending litigation, legal violation, zoning 
or land-use change, condemnation, tax appeal or environmental investigations against Seller or the 
Property; 

(c) Except as contained in the Seller Deliverables or as may appear of record or as otherwise 
agreed to pursuant to the terms of this Agreement, Seller has not entered into any agreements affecting the 
Property which will be binding upon Buyer after the Closing; 
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(d) There are no occupancy agreements, leases, or other occupancy agreements affecting the 
Property except as may appear of record or those that will be terminated at or prior to Closing; and 

(e) To Seller’s knowledge, except as set forth in the environmental reports previously 
delivered by Seller to Buyer (including Seller Deliverables and/or the existing Brownfields Agreement), 
no hazardous substances have been generated, stored, released, or disposed of on or about the Property.  
Seller has not received any notice from (nor delivered any notice to) any federal, state, county, municipal 
or other governmental department, agency or authority concerning any petroleum product or other 
hazardous substance discharge or seepage. 

 The representations and warranties of Seller shall survive Closing for a period of twelve (12) 
months.  
 
Section 12. Buyer’s Representations.  Buyer represents and warrants to, and covenants with, Seller 
as follows: 

(a) Buyer is duly formed, validly existing and in good standing under the laws of its state of 
organization, is authorized to consummate the transaction set forth in this Agreement and fulfill all of its 
obligations in this Agreement and under all closing documents to be executed by Buyer, and has all 
necessary power to execute and deliver this Agreement and all closing documents to be executed by 
Buyer, and to perform all of Buyer’s obligations hereunder and thereunder. This Agreement and all 
closing documents to be executed by Buyer have been or will be (with respect to closing documents) duly 
authorized by all requisite corporate or other required action on the part of Buyer and are or will be (with 
respect to closing documents) the valid and legally binding obligation of Buyer, enforceable in 
accordance with their respective terms.   

(b) No petition has been filed by or against Buyer under the Federal Bankruptcy Code or any 
similar State or Federal Law. 

The representations and warranties of Buyer shall survive Closing for a period of twelve (12) 
months. 

Section 13. Conditions to Buyer’s Obligations.  Buyer’s obligation to pay the Purchase Price, and 
to accept title to the Property, shall be subject to satisfaction of the following conditions as of the Closing: 

(a) Exclusive possession of the Property shall be delivered to Buyer free and clear of all 
leases and other occupancy agreements; 

(b) Seller shall deliver to Title Insurer on or before the Closing the items set forth in Section 
10 above; 

(c) Title Insurer shall have irrevocably committed to delivering the Title Policy to Buyer, 
with extended coverage for the Property in the amount of the Purchase Price, dated, or updated to, the 
date of the Closing, insuring, or committing to insure, at its ordinary premium rates, Buyer’s good and 
marketable title in fee simple to the Property and otherwise in such form and with such endorsements as 
provided in the title commitment approved by Buyer pursuant to Section 6 hereof and subject only to the 
Permitted Exceptions; 

(d) The representations and warranties of Seller contained in this Agreement shall have been 
true when made and shall be true in all material respects at and as of the date of Closing as if such 
representations and warranties were made at and as of the Closing, and Seller shall have performed and 
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complied in all material respects with all covenants, agreements and conditions required by this 
Agreement to be performed or complied with by Seller prior to or at the Closing;  

(e) Since the Effective Date, and subject to Section 7 hereof, no new material and adverse 
condition exists on the Property that prevents Buyer from developing the Property pursuant to the terms 
of the Joint Development Agreement;  

(f) The Rezoning Contingency shall have been satisfied (if applicable), all Required Permits 
shall have been obtained from the applicable governmental authorities, and all Required Easements shall 
have been obtained; and  

 
(g) The Subdivision Plat shall have been recorded in the Mecklenburg County Public 

Registry.  
 

 In the event that one (1) or more of the foregoing conditions are not satisfied as of the Closing 
Date, Buyer may (i) extend Closing for two (2) periods of thirty (30) days each by providing written 
notice thereof to Seller prior to the initial Closing Date or such extension period and, only in the event the 
unsatisfied condition is as set forth in subsections (c) or (f) above, paying an additional Extension EMD 
in the amount of Ten Thousand No/100 Dollars ($10,000.00) directly to Seller in connection with each 
extension, which amounts shall be earned by Seller and non-refundable to Buyer, but shall be deemed to 
be a credit toward payment of the Purchase Price upon completion of Closing, or (ii) terminate this 
Agreement by providing written notice thereof to Seller, in which case the entire Earnest Money 
(including the Non-refundable EMD and Extension EMD (if made)) shall immediately be returned to 
Buyer and (except as expressly provided herein), this Agreement and all rights and obligations of the 
respective Parties hereunder shall be null and void. Notwithstanding the foregoing or anything contained 
herein to the contrary, in the event that the unsatisfied condition is as set forth in subsections (c) and/or (f) 
above and Buyer terminates this Agreement in accordance with the preceding sentence, Seller shall be 
entitled to the disbursement of and/or to retain the entire Earnest Money, including the Non-refundable 
EMD, and the Extension EMD (if made).  
 
Section 14. Conditions to Seller’s Obligations.  Seller’s obligation to deliver title to the Property 
shall be subject to compliance by Buyer with the following conditions precedent on and as of the date of 
Closing: 

(a) Buyer shall deliver to Title Insurer on the Closing Date the remainder of the Purchase 
Price, subject to adjustment of such amount pursuant to Section 2 hereof;  

(b) The representations and warranties of Buyer contained in this Agreement shall have been 
true when made and shall be true in all material respects at and as of the date of Closing as if such 
representations and warranties were made at and as of the Closing, and Buyer shall have performed and 
complied in all material respects with all covenants, agreements and conditions required by this 
Agreement to be performed or complied with by Buyer prior to or at the Closing; 

 (c) Execution of the Joint Development Agreement between the Parties; and 
 
 (d) Buyer shall deliver to Seller a Declaration of Covenants, Conditions, Restrictions, and 
Easements, the terms of which shall limit the quantity of townhome units that can be leased at any given 
time to no more than ten percent (10%) of the total townhomes located on the Property, which 
Declaration shall be recorded  at Closing.  
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Section 15. Notices.  Unless otherwise provided herein, all notices and other communications which 
may be or are required to be given or made by any Party to the other in connection herewith shall be in 
writing and sent by: (i) e-mail to the addresses set out in Section 1; or (ii) overnight delivery via a 
nationally recognized overnight courier, to the addresses set out in Section 1, or at such other addresses as 
specified by written notice delivered in accordance herewith.  Notice shall be deemed given on the date 
such notice was sent by way of e-mail or on the date delivered in person by such nationally recognized 
overnight courier. 

Section 16. Seller Covenants.  Seller agrees that it: (a) shall continue to operate the Property in the 
same manner in which Seller has previously operated the Property; (b) shall cooperate with Buyer in 
connection with Buyer’s pursuit of all applicable approvals associated with Buyer’s development 
(including, without limitation, executing such petitions and applications as may be necessary from Seller 
(as current fee owner of the Property));  and (c) shall not, without Buyer’s prior written consent, enter into 
any agreements affecting the Property which cannot be terminated at Closing without penalty or cost.  
Seller shall promptly inform Buyer in writing of any material event adversely affecting the Property. 

Section 17. Entire Agreement.  This Agreement constitutes the entire agreement among the Parties 
and no modification of this Agreement shall be binding unless in writing and signed by all Parties. No 
prior agreement pertaining to the subject matter of this Agreement (including, without limitation, any 
letter of intent) shall be valid or of any force or effect from and after the Effective Date. 

Section 18. No Representations or Warranties.  Buyer hereby acknowledges, understands and 
agrees that it has an opportunity to inspect the Property as set forth in Section 6 herein, and except as set 
forth in this Agreement, the Property shall be conveyed at Closing to Buyer in “as-is” condition with no 
representations or warranties whatsoever. 

Section 19. Applicable Law.  This Agreement shall be construed under the laws of the State in 
which the Property is located. 

Section 20. Tax-Deferred Exchange. If Buyer or Seller desires to effect a tax-deferred exchange in 
connection with the conveyance of the Property, the Parties shall cooperate in effecting such exchange; 
provided, however, that (i) the exchanging Party shall be responsible for all costs associated with such 
exchange, (ii) a non-exchanging Party shall not assume any liability with respect to such tax deferred 
exchange, (iii) notice of such tax-deferred exchange shall be delivered not less than ten (10) business days 
prior to Closing and (iv) such exchange shall not delay Closing. The Parties shall execute such additional 
documents, at no cost to the non-exchanging Party, as shall be required to give effect to this provision. 

Section 21. Broker’s Commissions. Buyer and Seller each hereby represent that there are no brokers 
that have a right to proceeds in this transaction. Seller and Buyer each agree to indemnify, defend and 
hold the other harmless from all loss, cost, damage or expense (including reasonable attorneys’ fees) 
incurred by the other as a result of any claim arising out of the acts of the indemnifying Party (or others 
on its behalf) for a commission or similar compensation made by any broker or any party who claims to 
have dealt with such Party.  The representations, warranties and indemnity obligations contained in this 
section shall survive the Closing or the earlier termination of this Agreement.  

Section 22. Assignment.  Buyer may assign this Agreement without Seller’s consent, provided that 
no such assignment shall relieve Buyer of any of its obligations under this Agreement. 

Section 23. Attorneys’ Fees.  In any action between Buyer and Seller as a result of a default under 
this Agreement, the prevailing Party shall be entitled to recover from the other Party, and the other Party 
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shall pay to the prevailing Party, the prevailing Party’s attorneys’ fees and court costs incurred in such 
action. The terms of this Section 23 shall survive Closing and the earlier termination of this Agreement. 

Section 24. Exclusivity.  Commencing on the Effective Date and continuing through the Closing or 
earlier termination of this Agreement, Seller shall not solicit or entertain offers from, negotiate with or 
accept or consider any proposal of any other person relating to the acquisition of the Property. Further, 
Buyer may, at Buyer’s expense, record a memorandum of this Agreement in the applicable local land 
records, provided that Buyer shall remove same of record if this Agreement terminates other than as a 
result of a Seller default of this Agreement. 

Section 25. Counterparts.  This Agreement may be executed in one or more counterparts, all of 
which shall be considered one and the same agreement, and shall become a binding agreement when one 
or more counterparts have been signed by each of the Parties and delivered to the other Party. Any 
signatures delivered either by email, or other electronic transmission or digital format (including but not 
limited to an Adobe file format or PDF) will be deemed to be original signatures under this Agreement.   

Section 26. Weekends/Holidays. If the final day of any period of time set out in this Agreement falls 
on a Saturday, Sunday or federal holiday, such period shall be deemed extended to the next day which is 
not a Saturday, Sunday or federal holiday. 

Section 27. Confidentiality.  Intentionally deleted. 

Section 28. Permitting Period. At any time after the Effective Date but prior to the expiration of the 
Permitting Period, Buyer shall, at its sole cost and expense, use commercially reasonable efforts to obtain 
all: (a) site plan, utility, transportation, department of transportation, zoning, New Brownfields 
Agreement (as hereinafter defined), permitting and other governmental approvals (including, without 
limitation, a building permit) that Buyer deems reasonably necessary to develop the Property for its 
intended use, all beyond the expiration of any applicable appeal period (collectively, the “Required 
Permits”); and (b) right-of-way and off-site construction easements that Buyer and Seller both deem 
reasonably necessary to develop the Property for Buyer’s intended use (collectively, the “Required 
Easements”). If necessary, Seller shall reasonably cooperate with Buyer in Buyer’s efforts to obtain the 
Required Permits and/or the Required Easements at no cost to Seller. If Buyer determines at any time 
after it has applied for the Required Permits and/or attempted to obtain the Required Easements that such 
Required Permits and/or Required Easements will not be obtained (in Buyer’s reasonable discretion) or, 
in order to obtain the Required Permits and/or Required Easements, Buyer will have to agree to such 
provisions or make such commitments that Buyer deems to be unreasonable or which might result in a 
material, adverse economic impact on the development of the Property or its operation, then Buyer may 
terminate this Agreement prior to its receipt of the Required Permits and/or Required Easements by 
providing written notice thereof to Seller prior to the expiration of the Permitting Period, whereupon the 
Earnest Money shall be returned to Buyer (less the Non-refundable EMD and less the Extension EMD (if 
made)) and this Agreement and all rights and obligations of the respective parties shall be null and void 
except as set forth herein. Further, in the event that, despite Buyer’s commercially reasonable efforts, 
Buyer has not obtained all of the Required Permits and/or Required Easements before Closing but does 
not terminate this Agreement prior to the expiration of the Permitting Period, then Buyer may terminate 
this Agreement for failure to obtain such Required Permits and/or Required Easements by providing 
written notice thereof to Seller, in which case all Earnest Money (including the Non-Refundable EMD 
and the Extension EMD (if made)) shall be immediately disbursed to and/or retained by Seller, 
whereupon (except as expressly provided herein), this Agreement and all rights and obligations of the 
respective Parties hereunder shall be null and void.   
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Section 29. Force Majeure.  Notwithstanding anything in this Agreement to the contrary, all dates 
and deadlines in this Agreement shall be extended one (1) business day for each business day that Buyer’s 
pursuit of its due diligence, the Rezoning Contingency, Required Permits and/or Closing is delayed due to 
Force Majeure Matters, so long as Buyer notifies Seller of the occurrence of such Force Majeure Matters 
within fifteen (15) days of the occurrence thereof.  As used herein “Force Majeure Matters” means all 
of the following, whether foreseen or unforeseen: area-wide strikes or other labor disputes; acts of God; 
materially adverse weather; inability or delay to obtain labor or materials despite the employment of 
commercially reasonable efforts; cyber-attack; delays or restrictions imposed or mandated by 
governmental authorities; enemy action; terrorism; civil commotion; disease (including, without 
limitation, COVID-19); fire; flood; earthquake and any other event, whether similar or dissimilar to the 
foregoing, that is beyond the reasonable control of Buyer.   

Section 30. Rezoning Contingency.  Seller acknowledges and agrees that Buyer intends to pursue a 
rezoning of the Property at Buyer’s expense for Buyer’s intended use of the Property for townhome and 
commercial development (the “Buyer Rezoning”).  The Parties acknowledge and agree that Buyer’s 
obligation to purchase the Property as contemplated by this Agreement shall be contingent on Buyer 
achieving the Buyer Rezoning (the “Rezoning Contingency”) on or before expiration of the Examination 
Period, and that if despite Buyer’s good faith efforts, Buyer is unable to achieve the Buyer Rezoning prior 
to expiration of the Examination Period, Buyer shall have the option to terminate this Agreement upon 
written notice thereof to Seller prior to the end of the Examination Period, in which case Buyer shall 
receive a return of the Earnest Money (less the Non-refundable EMD and Extension EMD (if made)) and 
have no further obligation or liability hereunder except for those obligations that expressly survive a 
termination of this Agreement.  Buyer shall use good faith efforts to submit its application for the Buyer 
Rezoning prior to expiration of the Examination Period. Notwithstanding the foregoing and for the 
avoidance of doubt, Buyer understands and acknowledges that (i) the Buyer Rezoning is subject to a 
separate and independent approval process than the Approval, and (ii) that Buyer will have to satisfy all 
applicable Town of Pineville and/or Mecklenburg County zoning ordinances, conditions and approval 
processes in order to obtain the Buyer Rezoning.  
 
Section 31. Moratorium. The term “Moratorium” means a moratorium, similar prohibition, or 
material limitation on development or construction approvals or capacity, including limitations on the 
issuance of building permits, certificates of occupancy, electric, gas, telephone, sanitary sewer, or water 
line connections, or limitations on the provision of fire protection or similar services, imposed by any 
governmental authority, that adversely affects the ability of Buyer to perform land development work or 
construct improvements within the Property. If a Moratorium comes into effect during the term of this 
Agreement, the time frames under this Agreement will be extended for a number of days equal to the 
length of the Moratorium. If a Moratorium is in effect on a date established as the Closing Date, the 
Closing will be delayed until 15 days after the Moratorium has been lifted. If a Moratorium continues for 
more than 6 months (“Extended Moratorium”), Buyer will have the right to terminate this Agreement 
by written notice to Seller and receive a refund of the Earnest Money (including the Non-refundable 
EMD), less the Extension EMD (if made). 
 
Section 32. Option to Purchase.  Notwithstanding anything contained herein to the contrary, Seller 
shall have the option to re-purchase (i) the portion of the Property designated for residential development, 
as shown on Exhibit B attached hereto and incorporated herein by this reference (“Phase I”), in the event 
that the residential development contemplated in Phase I has not been commenced on or before the date 
that is twelve (12) months after the Closing Date; and/or (ii) the portion of the Property designated for 
retail development, as shown on Exhibit B attached hereto and incorporated herein by reference “Phase 
II”), in the event that the retail development contemplated in Phase II has not been commenced on or 
before the date that is thirty-six (36) months after the Closing Date; and/or (iii) the Phase I and/or Phase II 
portions of the Property (as applicable), in the event that following commencement of construction 
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thereon, the entity developing such applicable phase abandons its construction activities for either (A) a 
total period of ninety (90) consecutive days, or (B) a total period of one hundred twenty (120) cumulative 
days in any consecutive six (6) month period, in each case subject, however, to force majeure.  In the 
event that Seller exercises its right to re-purchase either the Phase I portion of the Property, and/or the 
Phase II portion of the Property from Buyer in accordance with this Section 32, the purchase price thereof 
shall be the appraised value of the Property at the time Seller exercises its right to repurchase, as 
determined by an appraiser selected by Seller that has at least 10 years experience of appraising 
commercial properties in Mecklenburg County (“Experience Qualifications”). If Buyer does not agree 
with the appraised value, it can hire its own appraiser (at Buyer’s cost) that meets the Experience 
Qualifications, and the average of the two appraisals shall be used. The option to re-purchase 
contemplated in this Section 32 shall be more particularly set forth in a written instrument (the “Purchase 
Option”), in recordable form, to be signed by Seller and Buyer at Closing, the form of which shall be 
negotiated in using commercially reasonable efforts and agreed upon prior to expiration of the 
Examination Period.  Notwithstanding the foregoing, the Parties agree to execute and record (x) a partial 
release of the Purchase Option upon the completion of the last townhome with respect to the development 
contemplated in Phase I, as evidenced by Buyer’s receipt of a certificate of occupancy issued by the 
applicable governmental agency, and (y) a termination of the Purchase Option upon the completion of 
development of Phase II, as evidenced by Buyer’s receipt of a certificate of occupancy issued by the 
applicable governmental agency.  If the parties are unable to agree on the Purchase Option prior to 
expiration of the Examination Period, then either party shall be entitled to terminate this Agreement by 
providing written notice to the other prior to the end of the Examination Period, in which event the 
Earnest Money (less the Non-refundable EMD and Extension EMD (if made)) shall be immediately 
released to Buyer. 
 
Section 33. Brownfields Agreement.  Buyer acknowledges that (a) there is a Brownfields 
Agreement (the “Existing Brownfields Agreement”) recorded with the Mecklenburg County Register of 
Deeds at Book 33549, Pages 835-879 applicable to  the Property, and (b) the Existing Brownfields 
Agreement must be replaced with a new Brownfields Agreement through the North Carolina Department 
of Environmental Quality (“NCDEQ”) rules and procedures and other laws in order to accomplish 
Buyer’s intended development (the “New Brownfields Agreement”).  Buyer agrees to diligently pursue 
and use commercially reasonable efforts to obtain the New Brownfields Agreement with NCDEQ as soon 
as reasonably practicable, with Seller named as the applicant with respect to the New Brownfields 
Agreement. Buyer and Seller each make no representations and/or warranties in connection with the New 
Brownfields Agreement or that Buyer will be able to obtain the New Brownfields Agreement, and 
Buyer’s failure to obtain the New Brownfields Agreement shall not be a default hereunder provided 
Buyer diligently pursues and uses commercially reasonable efforts to obtain the New Brownfields 
Agreement. Seller hereby agrees to fully cooperate with Buyer in Buyer’s efforts to obtain the New 
Brownfields Agreement at no out-of-pocket expense to Seller (subject to Seller’s responsibility for the 
reimbursing the Brownfields Costs (as defined and outlined below), if applicable). Prior to their submittal 
to NCDEQ, Buyer shall provide to Seller copies of all material proposed submittals to NCDEQ relating to 
the New Brownfields Agreement and obtain Seller’s prior written approval thereof, which approval shall 
not be unreasonably withheld, conditioned or delayed.  Seller shall respond promptly with any reasonable 
comments, and Buyer agrees to incorporate same into such submittals prior to their submittal to NCDEQ.  
In furtherance and not in limitation of the preceding sentence, Buyer shall provide a proposed 
Brownfields Property Application to Seller for comment and approval within seven (7) days of the 
execution of this Agreement, Seller shall respond with any reasonable comments to same within ten (10) 
days of Seller’s receipt of the Brownfields Property Application, and Buyer shall submit same to NCDEQ 
within five (5) days of Buyer receiving either Seller’s comments or Seller’s written confirmation that it 
has no comments. Further, prior to Closing, Seller and Buyer agree to promptly provide the other with 
copies of any materials or correspondence submitted to or received by NCDEQ in connection with the 
New Brownfields Agreement or the Property, and Buyer agrees to keep Seller reasonably apprised of the 
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status of the New Brownfields Agreement.  Notwithstanding the foregoing or anything contained herein 
to the contrary, Buyer agrees to pay for all costs and expenses incurred in connection with obtaining the 
New Brownfields Agreement, including Buyer’s legal fees and expenses, that are reasonable and 
necessary to obtain the New Brownfields Agreement and actually incurred by Buyer and documented by 
invoices (collectively, the “Brownfields Costs”), subject to Seller’s reimbursement obligation outlined 
below, if applicable.  Buyer agrees to reimburse Seller for Seller’s legal fees and expenses for its review 
and comment of documents related to the New Brownfields Agreement as described above in this Section 
33 up to and including the amount of $20,000.00, and Seller shall be responsible for any of its legal fees 
and expenses above that amount.  Buyer’s reimbursement to Seller of such legal fees and expenses shall 
occur at Closing, the same shall not be a credit towards the Purchase Price at Closing, and no such 
reimbursement shall be required if Closing does not occur except to the extent Closing does not occur due 
to Buyer’s default hereunder.  Notwithstanding the foregoing or anything contained herein to the contrary, 
in the event that Buyer terminates this Agreement due to Seller’s default hereunder, then Seller shall 
reimburse Buyer for any and all Brownfields Costs up to and including One Hundred Thousand and 
No/100 Dollars ($100,000.00) within thirty (30) days after any such termination.  In the event Buyer 
terminates this Agreement and the New Brownfields Agreement has not yet been obtained, Buyer shall 
have no further responsibilities to Seller regarding the New Brownfields Agreement or for the costs and 
expenses incurred by Seller to obtain same; provided, however, that in such event, Buyer agrees to 
reasonably cooperate with Seller and NCDEQ, at no out-of-pocket cost to Buyer, to transfer all work 
conducted by Buyer in regards to the New Brownfields Agreement to Seller. 
 
Notwithstanding anything contained herein to the contrary, in the event that the New Brownfields 
Agreement is not obtained on or before the date that is two hundred seventy (270) days after the Effective 
Date (the “Brownfields Period”), then Buyer shall have the right to extend the Brownfields Period for up 
to three (3) successive sixty (60) day periods (each, a “Brownfields Extension Period”), in which event 
the Closing Date shall be automatically extended on a day-for-day basis equal to the number of days 
included in any Brownfields Extension Period(s) exercised by Buyer.  In the event the New Brownfields 
Agreement is not obtained following Buyer’s exercise of three (3) Brownfields Extension Periods despite 
Buyer satisifying its obligations regarding the New Brownfields Agreement as provided in this 
Agreement, then either Buyer or Seller may terminate this Agreement by providing written notice to the 
other party, whereupon (except as expressly provided herein), this Agreement and all rights and 
obligations of the respective Parties shall be null and void, and Buyer shall receive a return of the Earnest 
Money, less the Non-Refundable EMD. Notwithstanding the foregoing, Buyer’s right to terminate this 
Agreement pursuant to this Section 33 shall cease and be null and void upon the recordation of the New 
Brownfields Agreement, and in no event shall Buyer’s right to extend the Brownfields Period extend 
beyond a total of one hundred eighty (180) additional days. 
 
Section 34.  Subdivision Plat.  The obligations of the Parties to close the transaction contemplated in this 
Agreement shall be subject to approval from the appropriate governmental authorities for the recording of 
a subdivision plat prepared by a surveyor licensed in the State of North Carolina (the “Subdivision Plat”) 
that, subdivides the Cone Mill Property and establishes the boundaries of the portion of the Cone Mill 
Property to be conveyed to Buyer herein (the “Conveyed Cone Mill Property”) and the portion of the 
Cone Mill Property being retained by Pineville Redevelopment (such property being retained by Pineville 
Redevelopment being the “Residual Property”). The boundary line between the Conveyed Cone Mill 
Property and the Residual Property is shown and set forth on Exhibit A-1 herein. Seller shall have 
prepared and shall record the Subdivision Plat in the Mecklenburg County Public Registry, at its sole cost 
and expense, at or prior to Closing, and Buyer shall cooperate with Seller to ensure that the Subdivision 
Plat is obtained and recorded at or prior to Closing. 
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IN WITNESS WHEREOPF, the Parties have executed this Agreement as of the Effective Date. 

BUYER: 

CONE MILL DEVELOPMENT VENTURES, LLC 

y 2 
Name: Ki yk Booakhnk eo 
Title: Member 

  

  

  

SELLER: 

TOWN OF PINEVILLE 

  

  

  

PINEVILLE REDEVELOPMENT AND INVESTMENT, INC. 

py A 
Name: "Pie phe 

Title: F oan TA 45. 

  

  

  

JOINDER BY TITLE INSURER: 

Title Insurer joins in the execution of this Agreement to evidence its agreement to receive, hold and 
disburse funds and documents in accordance with the terms and provisions of the Agreement. 

TITLE INSURER: 

STEWART TITLE GUARANTY COMPANY 

By: 

Name: —— 

Title: 
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EXHIBIT A 

Commencing at a point in the centerline of Norfolk Southern railroad, Station 555+00, said point having 

N.C.S.P.C. coordinates of N:491,249.20 E:1,433,597.49 (CF:0.99985432); thence with a line normal to said 

railroad with a bearing of S 23°38'26" E and a distance of 65.00’ to a point; thence parallel to said railroad with 
a curve to the left having a radius of 2929.76' and an arc length of 70.50', and being chorded by a bearing of N 

65°40'12" E and a distance of 70.50' to a set rebar, being the point of BEGINNING said point having 

N.C.S.P.C. coordinates of N:491,218.71 E:1,433,687.78, thence parallel to said railroad with a curve to the left 

having a radius of 2929.76' and an arc length of 612.80', and being chorded by a bearing of N 58°59'19" E and 

a distance of 611.68' to a point on the southwesterly margin of the right-of-way of N.C. Highway 51 (a.k.a. 
Main Street), said point having N.C.S.P.C. coordinates of N:491,533.81 E:1,434,211.95; thence following the 

margin of said right-of-way with a curve to the left having a radius of 170.10' and an are length of 43.69’, and 
being chorded by a bearing of S 63°08'53" E and a distance of 43.57' to a point on the northwesterly margin of 

the right-of-way of Dover Street; thence following the margin of said right-of-way four (4) calls: (1) with a 

bearing of S 44°57'21" W and a distance of 159.93' to a point; (2) with a bearing of S 44°57'21" W and a 
distance of 100.00' to a point; (3) with a bearing of S 44°57'41" W and a distance of 50.00’ to a point; (4) with 

a bearing of S 45°21'39" W and a distance of 212.80' to an existing rebar, being the easterlymost corner of the 

property of the Town of Pineville (now or formerly} recorded as Tract 7 on Map Book 64, Page 414; thence 

following the common line thereof two (2) calls: (1) with a bearing of N 53°27'21" W and a distance of 129.10" 

to an existing rebar; (2) with a bearing of S 87°44'58" W and a distance of 89.07' to a set rebar; being the point 

of BEGINNING, having an area of 1.159 acres, more or less, as shown on a survey by Carolina Surveyors, Inc. 

AND 

BEGINNING af an iron pin in the northerty right of way of Dover Street, a common comer of this tract and 
the tract conveyed to R.E. Smith (now or formerty) by deeds recorded in book 4604, at page 623 and book 
3547, at page 500 in the Mecklenburg County, North Carolina Public Registry, and running thence with the 
northern margin of Dover Street §. 50-34-13 W. 157.77 feet to an iron pin; thence N. 26-02-17 W. 242.08 
feet to an exiating iron pin in the southerly right of way of the Southem Reiway Co. ; thence, along the arc of 
@ Curve to the left, eublended by @ chord bearing N. 72-25-06 E., and having a radius of 2,929.13 feet, an 
arc distance of 79.15 feet to an iron pin; thence, S. 11-41-30 E. 77.32 feet to an iron pin; thence, S. 44-44. 
06 E. 23.43 feet to an iron pin; thence, along the arc of a curve to the left, sublended by @ chord bearing N. 
09-38-28 E. 44.64 leet, and having a radius of 3,113.93 feet, an arc distance of 44.64 feet to the point and 
place of beginning and containing approximately .424 acres, all as shown on 2 survey by Keth R. Meon, 
NC.RALS., dated January 22, 1990. 

Being in ail respects the same property conveyed to Michael Dean Eury and wife, Tammy Clark Eury, 
borrowers herein, by Robert E. Smith and wife, Molly J. Smith by deed dated 1st day of Juty, 1998, 
tecorded in said Registry contemporaneously herewith. 
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EXHIBIT A-1 
 

The portion of the Property to be conveyed by Pineville Redevelopment to Buyer is labeled below as 
“PROPERTY TO BE CONVEYED” and the Residual Property is shown below as the hatched area.  
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EXHIBIT B 

Buyer shall provide a copy of the site plan to be attached as this Exhibit B no later than the date of the 
Hearing. 
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